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PARLIAMENTARY DEVELOPMENTS 
JUNE — AUGUST 1960 


tion by American newspapermen into the official expense 

accounts of congressmen. The articles claimed that some 
congressmen had been falsifying the accounts of their travel 
expenses in order to pay for drink, music and the hotel 
expenses of their wives; “the public purse”, it was said, “is 
being abused almost casually”. A later article went on to 
question the expenses incurred by a Committee of Congress 
itself. 

It might be tempting to look on these articles as the kind 
of sensationalism which some newspapers like to indulge in in 
their attitude to Parliaments; or alternatively as an aspect of 
the American affluent society which other countries try to 
tolerate or emulate; something indeed between a joke and a 
smear. Yet Congress itself may think otherwise; conferences 
are going on to see if the arrangements should not be tightened 
up. 

That this matter needs to be taken seriously is shown by 
other items of news that came in June and July. In Delhi, the 
Congress party at last yielded to the repeated clamour of some 
of its members to cleanse Government of corruption; Congress 
members of Parliament and Ministers are to make annual 
returns of assets, income and expenditure, to a permanent 
panel of inquiry set up by the party. From Karachi came news 
that a former Speaker of the Pakistan Parliament had been 
found guilty of corruption and of misusing his former official 
power; he was heavily fined, and barred from all political 
activity for six years. In the Southern Cameroons (where the 
House of Assembly is evenly balanced between Government 
and Opposition parties) it has been necessary to set up a 
Commission to see if the words and conduct of members have 
been influenced in the last year by gifts or promises; it has 


| ion by in June reports reached England of an investiga- 
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been alleged that a sum of £2,000 (and a pointed pistol) were 
instrumental in persuading a member to cross the floor and 
join the Opposition. 

These may be isolated cases of malpractice, brought into 
the open by the correct democratic pressures; or they may be 
straws in the wind, signs of a general corruption which may 
exist, in varying degrees, in Parliaments all over the world. 
It is vital that they should be exposed wherever they occur. 
We have become too apt in recent times to think that the only 
real danger to parliamentary institutions comes from Generals; 
we must not overlook that in almost all cases where parliaments 
are overthrown, a strong contributory factor has been the lack 
of confidence felt by the people in their elected representatives. 
If Parliaments are to survive, they must be clean, and they 
must be known to be clean. 

* * * 

In mid-July, a cartoon in the Observer showed three leaders 
of white peoples in Africa standing on tubs and preaching to 
all who would listen; their text was The Lesson of Congo. It is 
undeniable that the savage events of the last few months must 
on the surface seem to strengthen the case of those who hold 
out against the rush of the African peoples to independence and 
parliamentary self-government. But, before being too sure, 
we must look at the facts. 

A volte-face in Belgian policy had led to a precipitate 
preparation for elections. From these, Mr. Patrice Lumumba 
(leader of the National Congolese Movement) came out 
victorious; he duly became Prime Minister designate, and the 
lower House of Parliament gave him a vote of confidence 
(carried after the Opposition members had walked out in 
protest at not being allowed to move a vote of no-confidence 
in a Government which did not, as yet, exist). On goth June, 
independence was declared and Mr. Lumumba made two 
speeches, the first of which strongly criticized the Belgian 
administration; the second, however, praised Belgium for 
having given ‘“‘an unprecedented example . . . of peaceful 
de-colonization”. Within a week the news was all violence, 
chaos, mutiny; there was a pitiful massed flight of Belgians 
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and, soon after, the richest province of the new state was 
claiming to secede. Only the prompt intervention of United 
Nations officials, and then troops, brought a touch of stability 
to the situation. 

So at first sight these events could be used to argue that the 
flow to emancipation all over Africa should be slowed or 
halted. But more objective sections of the British Press took 
another line. They all stressed that anarchy of this kind was 
inevitable if the careful preparation of the African people for 
independence was skimped or, as in the case of the Congo, 
totally neglected; generally speaking, there was at the time 
of independence no Congolese African who had ever held a 
job above that of clerk, skilled manual labourer, or n.c.o. 
‘An anarchic situation is created when the subject people are 
permitted no experience of government until the moment that 
they take over power’’, said the Observer on 10th July; “The 
Belgians, for decades, boasted of allowing ‘their’ Africans no 
political activities. . . . It is no accident that they are now 
humiliated and in danger.” ““We have been seeing the deadly 
consequences of keeping white and black populations in 
separate compartments,” said the Sunday Times. 

While confusion and danger continue in the Congo, 
perhaps the lessons being drawn by the white politicians in 
the Observer cartoon are not as unarguable as they seem. A 
closer look at the cartoon shows that the tubs on which the 
politicians are preaching are, in truth, kegs of gunpowder, 
and the fuse of each is lit. 

* ¥ * 

At the same time that the Congo became independent, and 
in marked contrast to the lawlessness that occurred there, a 
new state of Somalia came into being. It was, in fact, a twin 
birth; the former British Somaliland, and Somalia (which 
had been under Italian trusteeship), chose to unite as soon as 
they achieved independence. There had been some disquiet 
at the speed, and comparative lack of preparedness, with which 
British Somaliland had been granted its independence; the 
need to keep in step with the independence of Somalia, where 
the trusteeship was bound to end at this time, had dictated 
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events. But the touching tribute paid in the Somaliland 
Legislative Assembly to the retiring British Speaker seemed to 
imply an appreciation of parliamentary institutions that could 
bode well for the future of the new state. 

The same date, 1st July, also saw the inauguration of a 
Republic in Ghana, with Dr. Nkrumah as its first President. 
This brought with it some constitutional changes which will 
to some extent alter the function and form of the National 
Assembly there. Thus, women members were elected there 
for the first time; ten of them — all supporters of the governing 
party — were elected by the Assembly itself in order to give 
women a permanent voice in running the country. These 
elections were characterized by the Opposition as being the 
“introduction of new members into Parliament by the back 
door’; the Government however stressed that this election 
was a purely temporary measure, and that in future the 
women members would be elected in the normal way. 

Another change gives the National Assembly control over 
the granting of public loans; originally it had been proposed 
that this power should rest with the President, but wiser 
counsels prevailed and the power is now where it should be. 
In the new Constitution, a clause provides for freedom of 
speech, debate and proceedings in Parliament — a freedom 
which is not to be impeached or questioned in any court or 
place out of the Assembly. These moves seem excellent; but the 
continued attacks on Opposition members in Ghana makes a 
dismal contrast. 

ok * * 

It has been a bad few months for geography masters. 
Within two weeks, eight more African states became inde- 
pendent, to join the six others that had emerged earlier in the 
year. As the Observer said, the new states have names that few 
people have heard of: Chad, Central African Republic (not 
to be confused with Central African Federation), the Republic 
of Congo (not to be confused with the Congo Republic), 
Gabon, Dahomey, Niger (not to be confused with Nigeria), 
Ivory Coast and Upper Volta. Earlier, on becoming inde- 
pendent, the familiar name of Madagascar disappeared; the 
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new island state is called Malagasey. The new federation of 
Mali, formed from the two states of Senegal and Soudan 
(not to be confused with Sudan), became independent on 
20th June; it was looked on as a real attempt to avoid a 
“balkanization” of French West Africa, but, by the end of 
August, dissension between the federated states seemed to 
indicate a failure of the attempt. Elsewhere in Africa, a con- 
stitutional committee was set up to study the problems in- 
volved in unifying the Southern Cameroons and the Cameroon 
Republic (not, as yet, to be confused with each other). 

Constitutional advances came from several of the United 
Kingdom protectorates in East Africa. A London conference 
on the future of Nyasaland achieved complete agreement - 
“all the sweeter for its being so unexpected”, said The Times. 
The legislature is to have an African elected majority with the 
proviso, as in Kenya, that in an emergency the Governor 
could nominate members to enable government to be carried 
on; a General Election is to be held as soon as administratively 
possible. The agreement was everywhere hailed as a tribute 
to the wisdom of the chief participants in the conference, 
Mr. Macleod, Dr. Banda, and Mr. Dixon; the Sunday Times 
saw in it evidence that “‘patient statesmanship and clear long- 
term objectives can achieve, and are achieving in British 
territories, an orderly advance towards self-rule”’. But, as was 
generally agreed, this was only the first step in a new assess- 
ment of the future of the Federation of Rhodesia and Nyasa- 
land. 

To the north, preparations continued for a General 
Election in Tanganyika, and the registration of electors began 
in Uganda. Interesting changes were recommended for 
Zanzibar in a report from a Constitutional Commissioner 
appointed by the Colonial Secretary. The report envisaged a 
fully-elected Legislative Council under an _ independent 
Speaker, and it was hoped that the Speakership could be 
undertaken by someone of repute and prominence from 
Zanzibar itself. The proposals look forward to a period of real 
Ministerial responsibility during which, however, enough 
power would remain in the hands of the Resident to enable him 
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to come to the rescue if things should go wrong. It is further- 
more suggested that there should be an officially-recognized 
Opposition with a salaried Leader of the Opposition. The 
proposed reforms were described as generous — an assessment 
with which, said The Times, all but the most intransigent 
reformists would agree. 
* * * 

Two eagerly-awaited General Elections took place in 
Asia during these months — in South Korea and in Ceylon. 
The Korean election followed the introduction of a new Con- 
stitution; this in turn was the consequence of the vigorous 
public reaction against the restrictions on basic rights which, 
in an attempt at self-perpetuation, the Syngman Rhee regime 
had introduced. The new Constitution made a clean sweep 
of the old presidential system, and reverts to a system closer 
to the British model. The President, a titular head of state 
elected by the two Houses of Parliament, chooses a Prime 
Minister, whose Cabinet will itself be nominated mainly from 
members of both Houses. The Cabinet is responsible to the 
legislature, which may compel its resignation by passing a 
vote of no-confidence. 

Elections for both Houses of the new Parliament took place 
on 29th July and resulted, as expected, in a big victory for the 
Democratic party. This, the only well-organized party in the 
field after the collapse of Dr Rhee’s Liberals, achieved a 
majority in both Houses. The independents, who offered them- 
selves in large numbers as candidates, on the whole did badly, 
and there is a fear that the Opposition may not prove an 
effective force in the new Parliament. 

The crucial election in Ceylon on 1gth July led to a unique 
result; the outcome was that Ceylon possesses as Prime 
Minister a woman — a woman, moreover, who is not even a 
member of Parliament. Mrs. Bandaranaike, widow of an 
assassinated former Premier, led the Sri Lanka Freedom party 
to a sweeping victory. After the indecision of the previous 
General Election, at least this result was clear-cut enough; 
the Sri Lanka won seventy-five of the 151 seats — the result 
partly of an electoral pact with the Communist and Trotskyist 
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parties (which incidentally gave the voters a much easier task 
than at the previous election, where there was, on average, 


a choice in each constituency between six candidates). Within | 


weeks, the new Government had taken steps which seemed to 
presage political control of the newspapers, and this brought 
forth sharp comment from the British press. There was, indeed, 


a considerable question-mark hanging over the new, unusual | 


government in Ceylon; but at least the elections had been held 
in a peaceful and orderly way. This, as The Times pointed out, 
showed that ‘“‘the democratic process is still very much alive in 
Ceylon at a time when it has been so commonly rejected 
elsewhere”’. 

On 16th August, President Sukarno opened the new 
Parliament in Indonesia. This, a wholly-nominated House, 


consists of 130 politicians and 153 members chosen from certain | 


“functional groups”. It replaces the Republic’s former (and 
first, and only) fully-elected House, which the President had 
suspended in March because it had failed to co-operate with 
his Government. A new supreme state body, called the People’s 
Consultative Congress (composed of all M.P.s, together with 
other representatives of functional groups and from the 
provinces) is to be installed in September. The President 
justified the new regime, saying that his Government had 
killed political and economic liberalism in order to avoid 
fascism. 

Indonesia lays claim to Dutch New Guinea, and this has 
been a cause of dissension between it and Holland. The Dutch 
reaction is to help the Papuans to develop democratic institu- 
tions as quickly as possible, and a new Bill was introduced in 
The Hague to give effect to this desire; the idea is to give New 
Guinea a parliament of its own. 

By now, we are used to government by Generals in Asia; 








a recent trend there seems to be towards government by | 


Princes. In Cambodia, Prince Sihanouk offered his people a 
very unusual referendum. Electors could cast their votes. in 
one of four ways: for the Prince himself, or for the leader of a 
Cambodian government in exile, or for Communism, or (in 
case they disapproved of all these alternatives, or just didn’t 
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know) for a question-mark. The results of the referendum 
could be said to be fairly definitive: votes given to the exile, 
the Communists, the Question-mark and to the Prince were 
respectively 48, 78, 56, and 1,383,982. The Times summed up: 
“One does not need to believe in the accuracy of these figures 
to recognize that the ebullient and dynamic Prince has 
achieved a notable personal success.” 

Laos also now has a Prince as Prime Minister. Early in 
August, the familiar news of army intervention in government 
was heard from there, and rebel forces seized power in the 
capital, Vientiane. In due course, they organized a meeting 
of the National Assembly, and secured a vote of no-confidence 
in the Government (who meanwhile remained safely at the 
royal seat of Luang Prabang). Cautious negotiating between 
the two sides led eventually to the inauguration of Prince 
Souvanna Phouma as an acceptable new Prime Minister. 

* ** ** 

The new Republic of Cyprus came into being on 
16th August. After the very protracted negotiations, there was 
a slight sense of anti-climax. Elections had been held on 
31st July, as a result of which the supporters of President-elect 
Makarios gained thirty seats in the House of Representatives, 
while those of Dr. Kutchuk, the future Vice-President, won 
fifteen. This leaves the Opposition in the hands of the Com- 
munist-controlled Akel party who, as a result of an electoral 
pact with the Archbishop’s supporters, won five seats. Voting 
amongst the Greeks on the island was unenthusiastic, only 
64 per cent going to the polls; 74 per cent of the Turkish 
electorate voted. 

In their own country, the Turks have, as yet, nothing to 
vote for. General Gursel’s government has set up a committee 
of the officers who led the revolution there in May to act with 
legislative powers until the day when a new National Assembly 
comes into being. When the committee took possession of the 
former Parliament building, each of its members in turn 
swore a solemn oath of disinterested allegiance to the Turkish 
nation under democracy; the free world is watching to see 
how they translate their words into action. 
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Despondency about the state of affairs in France was 
expressed by M. Vincent Auriol, the former President, when he 
resigned from the Constitutional Council early in July. The 
Council’s task, as established by the 1958 Constitution, is to 
examine certain laws before their promulgation. M. Auriol’s 
resignation stemmed from the discovery that the Council was 
precluded from examining certain recent laws which, to his 
eyes, were clearly unconstitutional. The new regime, he said, 
was “‘tending towards a system of personal and arbitrary power 
in opposition to the essential rules and principles of democracy”. 

Italy, too, brought ill news in July. The prolonged Govern- 
ment crisis, which had begun in February, brought into power 
a Government under S. Tambroni, which depended on the 
support of the neo-Fascists. This unhealthy state of affairs was 
reflected by ugly scenes in the Senate, which followed the 
arrest (and subsequent release) of several left-wing members 
of Parliament, and anti-Fascist riots in the country. On 
19th July, the Government resigned. A new administration 
was formed, with commendable speed, by S. Fanfani, and 
early in August this received from both Houses more support 
than almost any Italian Cabinet since 1948. 

In the Lebanon, a long-drawn-out election took place in 
June and July. The election was spread out over four weeks 
in order to prevent any recurrence of the disturbances that 
took place in 1958; in this respect they were very successful, 
The Times saying that “. . . the Lebanese people, usually so 
fond of noise, have surprised foreign observers by behaving 
so quietly”. The elections were won by some of the more 
extreme candidates, and a Government formed under 
Mr. Saeb Salam. The situation there was spiced by the 
announcement on 20th July by President Fuad Chehab that 
he intended to resign; and the announcement on the following 
day — amid wild public rejoicing — that he had agreed to 
continue in office. 

From the West Indies came conflicting news. While 
Jamaica began to prepare for a referendum next year as to 
whether she should or should not remain in the Federation of 
the West Indies, Trinidad heard that she was to get a Con- 
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stitution that would give her internal self-government, on the 
same lines as that at present in force in both Jamaica and 
Barbados. This, it was hoped, would give extra strength to the 
Federation; and a further step in this direction was the intro- 
duction within the Federation on 16th August of a Cabinet 
system. 

In Britain, the quiet summer months brought news of 
proposals for a closer watch by the House of Commons over 
state expenditure. It brought also a controversy over the 
choice by the Prime Minister of a Foreign Secretary who was 
not a member of the Commons, but of the Lords. But all 
argument, on these and other points, seemed of small import- 
ance compared with the loss felt by the whole House of 
Commons when Aneurin Bevan died. 
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MACHTKAMPF: THE SUPREME COURT 
OF THE UNITED STATES IN THE 
POLITICAL PROCESS 


by Henry J. ABRAHAM 


struggle in the United States, it is necessary to keep in mind 
that the American democracy is, institutionally at least, 
based upon the concept of the separation of powers, duly modi- 
fied by that of the attendant checks and balances. At times, the 
former — and to a much lesser extent the latter — may be con- 
siderably more of a theoretical than a practical phenomenon; 
but it represents an omnipresent, and not infrequently an 
omnipotent, aspect of the governmental process in the United 
States. It is one of the two or three cardinal characteristics of 
what to many an observer — domestic as well as foreign — have 
been the mysteries of American politics . . . mysteries which 
have prompted some to quote the poet Arthur Guiterman: 
Providence, that watches over children, 
drunks and fools, 
With silent miracles and other esoterica, 
Continue to suspend the ordinary rules, 
And take care of the United States of 
America. 

That, however appealing and attractively facile it may be, 
is hardly a satisfactory explanation of the problem. The pre- 
sence of the separation of powers, and its checks and balances, 
are of the problem’s very essence. Indeed, the history of the 
United States has been characterized by a rather persistent 
and quite continuous battle between the three “separated” 
branches, the Executive, the Legislature, and — to a somewhat 
lesser degree — the Judiciary, to attain a position of dominance, 
if not finite control, in the American political system. 

The chief weapon at the disposal of the Supreme Court of 
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the United States in this struggle has been its overriding power 
of judicial review. Briefly stated, judicial review is the power of 
the Court! (and those below it in the earlier stages of the 
judicial process) to hold as null and void and of no effect a law, 
or any official action based upon it, that it deems — upon care- 
ful reflection, and in line with the canons of the taught tradi- 
tion of the law as well as judicial self-restraint — to be in con- 
flict with the Constitution (of the United States or, where 
applicable, of one of the fifty states). In other words, the Court 
applies the superior of two laws — the Constitution instead of the 
legislative statute or some official action based upon it. 

For reasons presently to be developed herein, the Court has 
very rarely invoked this great power. Out of some 60,000 laws 
passed by the United States Congress, the Supreme Court has 
struck down as unconstitutional only eighty-nine provisions 
in eighty of these laws. (Some 700 state laws have, on the other 
hand, run afoul of that judicial checkmate — but we are here 
primarily concerned with the problem on the federal — national 
- level.) Table I lists these eighty federal laws, classified by 
time periods. Note that after the famous decision in Marbury v. 
Madison?), in which Chief Justice John Marshall “established” 
the doctrine of judicial review, no other federal legislation was 
declared unconstitutional during the remaining thirty-two of 
his long tenure of thirty-four years. But, as we shall see, the 
Marshall Court wielded immense power and, guided by the 
dominant figure of the Chief Justice, did more than either of 
the two other branches to make the young United States a 
strong, vigorous, powerful nation, and its Constitution a living, 
effective, elastic basic law. Not until Chief Justice Taney’s 
tragic decision in Dred Scott v. Sanford*) in 1857 was another 
federal statute struck down; and the greatest crisis evoked by 
the power of the Court did not arrive until, dominated by the 
doctrinaire conservatives among the “Nine Old Men”, it 
invalidated no less than twelve New Deal laws in 1935-36. 


1 Reference to “the Court” in these pages pertains solely to the U.S. 
Supreme Court. 

* 1 Cranch 137 (1803). 

> 19 Howard 393. 
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Since that time only six! provisions of federal statutes have 
been voided. 


TABLE I 
FeperRaL Laws DECLARED WHOLLY OR PARTLY UNCONSTITUTIONAL 
BY THE UNITED STATEs SUPREME COURT 


1789-1803 = - 1 Marbury v. Madison 
1804-1856 oa J 
1857-1869 sa -- 61857: Dred Scott v. Sanford 
1870-1880 a6 a? 
1881-1899 9 
1900-1909 9 
1910-1919 aa ae 
1920-1929 ‘ii - 
1930-1937 ar .. 16 (12 of these came in 1935-36) 
1937-1960 a <a 

80 

II 


The Machtkampf among the three branches has seen 
supremacy alternate from branch to branch; sometimes it has 
been featured by a quasi-alliance between two branches against 
the third — without necessarily successful results in the short 
run. A pertinent example is the frustrated and frustrating four- 
year long effort of the closely allied New Deal Legislature and 
Executive as of 1933, which, on many major issues, had to wait 
for victory over the Supreme Court until four years later when, 
early in 1937, the famous “switch-in-time-that-saved-nine” 
took place. 

In general, however, the tone of dominance has beeen set by 
the person and personality of the elected Chief Executive, who 
is the sole individual in the American federal governmental 
process to have a nation-wide constituency, and who, within 
limits, is in the position to interpret his powers narrowly or 
broadly. In other words, whenever the President has been of 
the category commonly called “active” or “strong” — eg. 

1 See Table I. 

® Tot v. U.S. (1943). 

U.S. v. Lovett (1946) 
U.S. v. Cardiff (1952). 
Toth v. Quarles (1955). 


Reid v. Covert 1957, coupled with Kinsella v. Singleton et al (1960). 
Trop v. Dulles (1958). 
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Washington, Jackson, Polk, Lincoln, Wilson, and the two 
Roosevelts — his branch, in the long run, has been able to acquire 
supremacy. Where he has been “passive” or “weak” or simply 
lacked sufficient support in Congress or by the people - e.g. 
John Quincy Adams, Pierce, Buchanan, Johnson, Grant, 
McKinley, Harding, Coolidge, Hoover — supremacy passed to 
Congress or, on occasion, to the Supreme Court. In several 
instances no clear-cut supremacy can be justifiably pin-pointed. 
This is true, for example, of the presidencies of Madison and 
Monroe (perhaps even Jefferson, although historians and 
political scientists differ sharply on the meaning of his rdle in 
office), Hayes, Cleveland, Taft, Truman, and the end of the 
second Eisenhower term (there is no doubt about the presence 
of congressional supremacy during the latter’s first term in 
office). Finally, it should be noted that during some presi- 
dencies the Executive has tended to dominate in foreign affairs 
and Congress in internal matters, e.g. Truman and Eisen- 
hower. 

At the risk of some over-simplification and generalization — 
which inevitably attend categorization and classification — 
Table II is designed to indicate whenever possible (some have 
deliberately been omitted) periods of American history, pre- 
pared in accordance with fairly discernable tendencies to- 
wards supremacy by one branch or by two allied branches 
against the third. Some periods will be listed in more than 
category — the first four years of the New Deal era, for example, 
in which there was no question either of presidential supremacy 
or congressional alliance with him (complete surrender by 
Congress to President Roosevelt is a better term), but during 
which the Supreme Court proved to be a major roadblock. 

There is no doubt that the United States Supreme Court 
has thus frequently challenged the authority of both President 
and Congress. But, despite the three or four indicated periods 
of tendencies towards judicial supremacy, the Court has never 
teally bid for the réle of dominant governmental agency in the land. 
In the final analysis, the United States Supreme Court possesses 
neither the political power, nor the arsenal of potent weapons 
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in the body politic generally enjoyed by the Executive and the 
Legislature. 

As has been demonstrated, the Court has, from time to 
time, brought about a temporary halt in the exercise of power 
in certain directions by the two other branches. But, on the 
whole, when either of these two has chosen to fight back the 
Court has generally failed, in the long run, to stop the two 
branches permanently. This has been especially true in its 
relationship with, and action towards, the national Legislature. 
If not without considerable toil and trouble, the Supreme 
Court may be reversed in its decisions, or, either as a result of 
“pressure” from the other agencies of government or due to 
the influence of new personnel on the bench, it may reverse 
itself. While the decisions of the Court constitute, without ques- 
tion, the supreme law of the land, the Court, as Justice Frank- 
furter has put it so well, ‘‘has the last say only for a time’. 

Examining the fate of the eighty-odd cases in which the 
Court, through its 1959-60 term, had struck down as un- 
constitutional eighty-nine provisions of federal laws, we find 
that no fewer than twenty-six times Congress passed legislation 


TABLE II 
Periops OF DiscERNABLE* TENDENCIES TOWARDS SUPREMACY 
OF BRANCHES OF THE GOVERNMENT 


A. Tendencies Towards Legislative Supremacy 


Years President(s) Chief Fustice(s) Commentary 

1809-1829 Madison, Marshall Supremacy facilitated 
Monroe, and adhanced by 
J. Q. Adams powerful Court. 

1837-1845 Van Buren, Taney Aided by strong Court 
W. H. Harrison, and passive Presidents. 
Tyler 

1849-1861 ‘Taylor, Fillmore, Taney Nadir of Presidency. 
Pierce, Buchanan Dred Scott case. 

1865-1885 Johnson, Grant, S. P. Chase, Partially effective 
Hayes, Garfield, Waite opposition by Johnson 
Arthur and Hayes. 

1919-1921 Wilson White Defeat of League. Pres. 

ill. 

1921-1933 Harding, Taft, Hughes Co-operative Court. 
Coolidge, Weak, passive 
Hoover Presidents. 

1953-1959 Eisenhower Warren Strong Court. Passive 


Pres. 
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1789-1797 
1801-1809 
1829-1837 
1845-1849 
1861-1865 
1901-1908 


1913-1919 


1933-1947 


1801-1829 


1857 
1889-1910 


1935-1936 


1797-1801 
1885-1889 
1910-1913 
1947-1953 


1959-1960 


B. Tendencies Towards Executive Supremacy 


Washington Jay, Rutledge, 
Ellsworth 
Jefferson Marshall 
Jackson Marshall, Taney 
Polk Taney 
Lincoln Taney, 
S. P. Chase 
T. Roosevelt Fuller 
Wilson White 


F. D. Roosevelt Hughes, Stone, 
Truman Vinson 


Co-operative Con- 
gress. Weak, docile 
Court. 

Some doubt about 
Exec. Supremacy, but 
tendency 

Pres. in high form. 
Last years of Marshall 
Court. 

Underrated President. 
High-water mark of 
Presidency. Civil War. 
Assertive Court. 
Popular Pres. 

Pres. lost control to 
Republic. Congr. 
majority in 1919. 
Revolution on Court, 
1937. Powerful Pres. 


in F.D.R. 


C. Tendencies Towards Judicial Supremacy 


Jefferson, Marshall 
Madison, 

Monroe, 

J. Q. Adams 

Pierce, Buchanan Taney 
B. Harrison, Fuller 
Cleveland, 

McKinley 

F. D. Roosevelt Hughes 


The greatest Chief 


Justice at power’s 


peak. 


The Dred Scott case. 
Some doubt re: 
Cleveland term (his 
second). 

12 New Deal laws 
declared 
unconstitutional. 


D. *Not Readily Discernable Supremacy Tendencies 


John Adams Ellsworth 
Cleveland Waite, Fuller 
Taft White 
Truman Vinson 
Eisenhower Warren 


Pres. and Congress 
shared. 

Probably Pres., but... 
Uncertainty. 

Divided foreign and 
domestic tendencies. 
Sudden assertion of 
power by Pres. Dem. 
Congr. majority. 


that had the effect of reversing the Court. In other instances, 
the circumstances or situation of the initial controversy had 
either changed or become moot, thus rendering insignificant 


or totally unimportant the erstwhile decision handed down by 
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the Court. In again other cases, the Court itself modified or 
even negated its own earlier judgments. Between 1937 and 
1946 alone, the Supreme Court over-ruled thirty-two of its 
previous decisions; and prior to 1932 the Court had reversed 


itself at least twenty-nine times. (It should be pointed out, | 


however, that these two figures cover not only reversals of 
provisions previously held unconstitutional, but also reversals 
of decisions made on other than constitutional grounds). 

Thus, although the Court does make many of its major 
constitutional decisions stick, quite a few are ultimately modi- 
fied or neutralized by the Court itself or by legally valid action 
of the legislative branch of the government. It is fair to say that 
the policy views of the Supreme Court in national policy- 
making never remain for very long out of line with the policy 
views of the law-making majority. This may not be always and 
inevitably true, but it comes very close to reality. Justice 
Frankfurter recently once again addressed himself to the ques- 
tion of reversing the Court in his well-known separate con- 
curring opinion in Cooper v. Aaron}, the “Little Rock School 
Case”’, in which he quoted at length from his concurring 
opinion in the United Mine Workers case of 1947: 

Even this Court has the last say only for a time. Being com- 

posed of fallible men, it may err. But revision of its errors 

must be by orderly process of law. The Court may be asked 
to reconsider its decisions, and this has been done success- 
fully again and again throughout our history. Or, what this 

Court has deemed its duty to decide may be changed by 

legislation, as it often has been, and, on occasion, by con- 

stitutional amendment.? 

We may justly speak, from time to time — as in the Marshall 
era and during the heyday of the Hughes Anti-New Deal Court 
— of “government by judiciary’’, or of “judicial supremacy”. 
Yet, despite the very real and potent weapon of judicial review, 
there has never been any genuine likelihood that the United 
States Supreme Court would in the final analysis dominate the 
Executive and/or the Legislature. 

1 358 U.S.1 (1958). 

2330 U.S. 258 (1947). 
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III 

Taking a closer look historically at the Supreme Court’s 
réle in the Machtkampf on the American political scene, the high 
tribunal began on a very inauspicious note. Its dozen or so pre- 
Marshall years, during which three Chief Justices came and 
went (one of whom, John Rutledge, was never confirmed by 
the Senate) were characterized by little work, dissatisfied 
personnel (the first Chief Justice, John Jay, thought so little of 
his position that he spent one year during his tenure away in 
England on a diplomatic mission, and twice ran for Governor 
of New York, succeeding on the second try, whereupon he 
gleefully resigned the Chief Justiceship), and little, if any, 
popular esteem or understanding. The Court did, however, 
soon make clear that it intended to act as an arbiter in legal 
disputes between the states and the federal government; and 
there was no doubt that its judicial sympathies lay with the 
latter. 

The Marshall era, of course, brought about a drastic 
change. The Chief Justice completely dominated the Court — 
with dissents confined almost solely to Justice Johnson — and 
it is quite clear that Marshall, more than any other man in the 
history of the Court, determined the character of America’s 
federal constitutional system. From its erstwhile lowly, if not 
discredited niveau, John Marshall raised the United States 
Supreme Court to a position of equality with the Executive 
and the Legislature. He called his constitutional interpretations 
as he saw them, always adhering to his oft-expressed doctrine 
that “‘it is a constitution we are expounding . . . intended to 
endure for ages to come and, consequently, to be adapted to 
the various crisis of human affairs’. Yet he hastened to insist 
that “judicial power, as contradistinguished from the power of 
law, has no existence. Courts are the mere instruments of the 
law, and can will nothing”’.? Thus, “willing nothing”, Marshall 
handed down, among many others, four of the most moment- 
ous decisions in the history of Court and country, without 
which it is doubtful that the nation would have grown, thrived, 


1 Osborn v. United States Bank, g Wheaton 738 (1824). 
* McCulloch v. Maryland, 4 Wheaton 316 (1819). 
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and prospered as it has: (1) Marbury 0. Madison’ (judicial 
review ; supremacy of the U.S. Constitution); (2) McCulloch », 
Marviand* (implied powers of Congress; reaffirmed supremacy 
of the U.S. Constitution; federal immunity from involuntary 
state taxation; federal government held to have its powers 
directly from the people, not by way of the states) ; (3) Gibbons 


v. Ogden* (plenary federal control over interstate commerce); | 


and (4) Dartmouth College v. Woodward‘ (inviolability of con- 
tracts). Truly, the Court led and, leading, gave the federal 
government the tools to develop and work. 

Whereas the Marshall Court, by its decisions, had placed 
the emphasis upon the national commercial-creditor-propertied 
classes, its successor, the also powerful Taney Court, pursued a 
different emphasis. The sanctity of property remained as a 
primary consideration of the tribunal, but it devolved upon a 
different segment of society and, incidentally, the country. A 
Southerner from Maryland, a “States Righter”, the Jackson- 
appointed Roger B. Taney, a Democrat and a Catholic (the 
first of his religious persuasion to be on the bench), by his 
decisions favoured “states rights” and agrarian property — here 
land and slaves. Derived from a totally different milieu than 
the great constitutional nationalist who preceded him, Taney, 
and with him a majority of his Court, demonstrated a pungent 
attachment to the economic interests of the South and the 
rapidly emerging frontier of the West. But disaster loomed on 
the horizon: after pursuing the aforementioned policies with a 
determined hand, and with little, if any, interference from the 
other two branches for twenty years, Taney met his, and the 
Court’s, Waterloo with his decision in 1857 in Dred Scott 0. 
Sanford.® 

This decision by his Southern-dominated Court, with but 
one Justice dissenting, that a.o.: no Negro could be a citizen; 
that the Negro was “‘a person of an inferior order” ; that he was 
a slave and thus his master’s permanent property no matter 

1 Cranch 137 (1803). 

*4 Wheaton 316 (1819). 

®g Wheaton 1 (1824). 


*4 Wheaton 518 (1819). 
® 19 Howard 393. 
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whether the latter took him to slave or free parts of the country; 
that the Missouri Compromise was unconstitutional; and that 
no individual of African descent was “‘a portion of this Ameri- 
can people” — permanently tarred Taney’s reputation, dragged 
the Supreme Court of the United States into its lowest depths, 
and hastened the dawn of the Civil War. Justifying, or rational- 
izing, his decision (does the Court merely “‘judge?”), Taney 
wrote: 


The Constitution speaks not only in the same words, but 
with the same meaning and intent with which it spoke when it came 
from the hands of its framers, and was voted on and adopted by 
the people of the United States. Any other rule of con- 
struction would abrogate the judicial character of this 
Court and make it the mere reflex of the popular opinion 
or passion of the day.? 


Who “judged” and who “‘legislated”’ ... Marshall or Taney... 
or both ? 

With Dred Scott, the Court invited a violent congressional 
reaction. While that took a while to take concrete form, the 
influence of the Court declined at once. Far from soothing the 
incipient sectional strife, it had promoted it. During and after 
the Civil War, with Taney’s réle reduced to one of bitterness 
and unhappiness, Congress demonstrated its utter contempt 
of the Supreme Court by thrice changing its size in six years: 
up from nine to ten in 1863; down from ten to seven in 1866; 
up again from seven to nine in 1869. All this was done, quite 
obviously, to attain policy purposes. And when in 1868-69 the 
post-Taney Court indicated a possible declaration of un- 
constitutionality of some of the military Reconstruction Acts, 
an angry Congress, acting under its powers derived from the 
Constitution to limit the Court’s appellate jurisdiction, simply 
deprived it of the power to decide the case (which, incidentally, 
did not displease that meek Court). This was the beginning of 
the Chief Justiceship of Salmon P. Chase and Morrison R. 

1 Ibid. (Italics supplied). 

? Art. III, Sec. 2, Cl. 2. 


* Ex Parte McArdle, 7 Wall. 506 (1869), on which the Court had already 
heard argument. 
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Waite, both Northern Republicans, during whose tenure the 
Court, predictably, was chiefly concerned with maintaining 
the status quo: state authority over individuals and federal 
authority over interstate commerce — which represented the 
two great post-Civil War problems. 

But with the advent of the long Chief Justiceship of the 
Cleveland-appointed Melville W. Fuller of Illinois, the Court 
regained its virility and struck out on a path designed to ascer- 
tain the sanctity of property, as the majority of the Court saw 
it. This majority was composed of a group of justices of highly 
conservative, property-conscious bent-—which, given the 
opportunity, commenced to strike down as unconstitutional a 
fair number of federal and state laws in the economic and social 
sphere. Until this approximate period of time, state laws, for 
example, had been held unconstitutional largely because they 
were viewed as conflicting either with the interstate-commerce 
or the obligation-of-contract clauses of the Constitution. Of 128 
state laws invalidated by the federal courts before 1888, fifty 
involved the former clause, fifty the latter, and only one the 
taking of property “without due process of law’. The Fuller 
Court, on the other hand, ultimately struck down a large 
number of state laws on that last ground, holding that the 
several legislative “‘experimentations” at issue deprived 
“‘persons” (which concept now also included “corporations”, 
thanks to a unanimous Court ruling)! of liberty and/or pro- 
perty “without due process of law”’. 

The states, however, and — considerably later — the federal 
government insisted on wishing to pioneer in the realm of 
economic and social legislation, as they deemed that to be the 
desire of the majority of the voters. Yet in most areas — viz. 
maximum hours, minimum wages, working conditions, regula- 
tion of woman and child labour, compulsory arbitration, 
employer liability, and many others — the legislatures ran into 
the judicial vetos not only of the Fuller Court, but also those of 
his successors, the White and Taft and, until 1937 — as we have 
already seen — the Hughes Court. Throughout this period the 
Supreme Court demonstrated again and again a remarkable 

1 Santa Clara County v. Southern Pacific Railroad Co., 118 U.S. (1886). 
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regard for the protection of property under its interpretations of 
the “liberty and property” phases of the “due process of law” 
clauses of the Fifth and Fourteenth Amendments to the United 
States Constitution, Yet, oddly enough, the Court found these 
clauses no barrier against legislative invasions of the cultural and 
political fields, often referred to as “civil rights” or “civil 
liberties’’. 

From the turn of the century on, when the great Justice 
Holmes was appointed to his thirty-year tenure on the court 
by President Theodore Roosevelt, dissenting voices to the 
majority’s policies were increasingly heard. From 1916 on, 
Holmes was joined in dissents, although frequently for quite 
different reasons, by his brother Brandeis, and with the advent 
of Stone in 1925 and Cardozo in 1932, the dissenting voices 
had swelled to just one short of a majority. The previously- 
described switch by Chief Justice Hughes, and, to a lesser 
extent, Justice Roberts, ultimately brought on what the 
eminent American constitutionalist, Edward S. Corwin, has 
aptly called a “Constitutional Revolution”. Having lost the 
battle of “packing” the Court in February 1937, President 
F. D. Roosevelt won the “‘war” when fate, in the form of deaths 
and resignations, weeded out the remaining four! ultra-con- 
servative justices on the bench between 1937 and 1941, ulti- 
mately allowing him to fill nine vacancies on the Court.? 

By no means all of these Roosevelt appointees saw the law 
as he had hoped they would, but certainly the New Deal now 
had clear sailing, and there was no doubt that the new justices 
rejected outright the “thou-shalt-not-pass” doctrines of their 
predecessors relative to legislative experimentation in the 
economic and social sphere. Judicial self-restraint on legislative 
policy-making in these areas of public life became the avowed 
policy of the Court — just as the ‘“‘Old Court” had practiced a 
similar restraint on legislative policies in the cultural and 
political realms (e.g. the “separate but equal” concept and 
abridgement on speech, press, and assembly). Yet, interestingly 


1 Van Devanter, Sutherland, McReynolds, Butler. 
_ * Black, Reed, Frankfurter, Douglas, Murphy, Stone (until his promo- 
tion to Chief Justice), Byrnes, Jackson, Rutledge. 
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enough, the ““New Court” immediately commenced to com- 
plete the cycle of policy reversal by throwing up judicial vetos 
in the face of a good many legislative encroachments, as the 
Court saw these, on civil liberties. With the advent of Justices 
Murphy and Wiley Rutledge in the early nineteen forties, the 
“libertarian activists” on the bench were generally in firm con- 
trol; and, while briefly relinquishing it during the last four 
years of the Vinson Court with the death of Justices Murphy 
and Rutledge in 1949, they regained it during the first four 
years of the Warren Court, from 1954-1958. However, led by 
the consistently “non-activist” Justice Frankfurter, the latter 
year saw a return to greater judicial self-restraint even in that 
area. Thus, matters stood as of the 1959-60 term of the Supreme 
Court of the United States. 


IV 

There remains one recurring, and always at once enigmatic 
and controversial, question: does the Court, do its justices, 
merely judge each case on its intrinsic merits, or do they also 
“legislate” ? In theory, all the members of the highest tribunal 
— and for that matter those in lower courts — are supposed to 
do is to judge the controversies over which they have jurisdic- 
tion and arrive at a decision in accordance with the legal aspects 
of the particular situation at issue. Yet especially the nine 
justices of the United Supreme Court are frequently charged 
with “legislating” rather than “judging” in handing down 
their decisions. This charge usually admits, and indeed grants, 
that the Court must have the power to interpret legislation, and, 
if “absolutely justified” by the particular issue at hand, hold 
unconstitutional a law that is clearly contrary to the Consti- 
tution. But it insists that a line must be drawn between the 
imposition of judicial judgment and the exercise of judicial will. 
The latter is thus described as legislating, presumably the func- 
tion of the Legislature, and hence reserved to it. But, no matter 
how desirable one may be in the eyes of a good many observers, 
is it possible to draw such a line? 

It is, of course, impossible. As with every “‘line”’, questions 
arise at once as to how, where, when, and by whom it shall be 
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drawn. Nor do the justices claim to have a ready-made answer 
to the problem, though Justice Owen Roberts once attempted 
to draw that line once and for all in an often-quoted, yet hardly 
very realistic, excerpt from one of his decisions (which hap- 
pened to declare the New Deal’s Agricultural Adjustment Act 
of 1933 unconstitutional) : 

When an act of Congress is appropriately challenged in the 

Courts as not conforming to the constitutional mandate the 

judicial branch of the Government has only one duty — 

to lay the article of the Constitution which is invoked beside the 

statute which is challenged and to decide whether the latter squares 

with the former.+ 
In theory, this is a praiseworthy formula; in practice, it is 
invoked by judges who must decide the meaning of “‘squares’’. 
The response to this particular decision by Justice Roberts is 
illustrative of the enigma: “‘Bravo”, applauded the opponents 
of the New Deal, “great judicial statesmanship, proper and 
precise interpretation of the Constitution!’’ Countered the 
proponents of the New Deal: “An unwarranted, outrageous 
assumption of legislative authority, an arrogant disregard of 
constitutional limitations on judicial power’’. And soon there- 
after, President Roosevelt moved to “‘pack” the Court with 
members who would read the Constitution his way. 

The response to the Butler case is but one example of the 
ever-recurring problem. Another famous set of diametrically 
opposed illustrations are the decisions in Dred Scott v. Sanford? and 
Brown v. Board of Education? where friend and foe of Negro 
equality may be found first on one then on the opposite side of 
the scale of plaudits, depending upon the course of the decision ! 
It would seem that, to a large extent, official as well as public 
reaction is more or less a matter of whose ox is being gored—in 
Al Smith’s happy phrase. 

It is not, however, quite so simple — although unquestion- 
ably reactions to Supreme Court decisions are highly sub- 
jective. The key to the problem, at least in large measure, may 


1 United States v. Butler, 297 U.S. 1 (1936). (Italics supplied). 
2 19 Howard 393 (1857). 
*347 U.S. 483 (1954). 








438 PARLIAMENTARY AFFAIRS 


well be found in a statement by Chief Justice Stone, who was 
among the dissenters in the aforementioned Butler decision, when 
he thus admonished the members of the majority opinion, 
written by Justice Roberts: 

. . while unconstitutional exercise of power by the execu- 
tive and legislative branches is subject to judicial restraint, 
the only check on our own exercise of power is our sense of self- 
restraint.» 

This statement, while perhaps a bit sweeping in its implications, 
comes very close to the heart of the matter. But caution should 
be exercised lest it be equated with a pronouncement by Charles 
Evans Hughes while campaigning for the presidency in 1916 - 
one he later regretted — that ““We are under a Constitution, 
but the Constitution is what the judges say it is.”” This assertion 
goes considerably beyond that of Justice Stone, for, being a 
campaign statement — although that of an ex-Associate Justice 
and later to be Chief Justice of the United States Supreme 
Court — it failed to point to the complexities inherent in sucha 
facile pronouncement, complexities such as the very real sense 
of self-restraint that, to a greater or lesser degree, is present on 
the bench. 

It is obvious, however, that the judges do “‘legislate”. They 
do make law. One of the most consistent advocates of judicial 
self-restraint, Justice Holmes, recognized “‘without hesitation” 
that “judges do and must legislate”. But, he added significantly, 
that they “can do so only interstitially; they are confined from 
molar to molecular motions”. Judges are human, as indeed 
all of us are human — but they are also judges, which most of 
us are not. Being human, they have human reactions. “‘Judges 
are men, not disembodied spirits; as men they respond to 
human situations”, in Justice Frankfurter’s words. Justice 
McReynolds insisted that a judge neither can, nor should he, 
be “‘an amorphous dummy, unspotted by human emotions”. 
And Justice Cardozo spoke of the cardiac promptings of the 
moment, indicating that “The great tides and currents which 


1 United States v. Butler 297 U.S. 1 (1936), (Italics supplied). 
* Southern Pacific Co. v. Jensen, 224 U.S. 205 (1916), at 221. (Italic 
supplied). 
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engulf the rest of men do not turn aside in their course and 
pass the judges by.”’? 

But, being human, as indicated, does not stand alone in the 
case of a judge in the decision-making process. He is also a 
presumably qualified member of the tribunal. He is in no 
sense of the term a free agent — free to render a decision willy- 
nilly. There is a deplorable tendency on the part of many 
observers to oversimplify the decision-making process. Judges 
are “rigidly bound within walls that are unseen” (by the 
average layman). These walls are built of the heritage of the 
law, the spirit of the Anglo-Saxon law, the impact of the cases 
as they have come down through the years, the regard for 
stare decises (although there are, of course, often several pre- 
cedents from which to choose), judicial self-restraint? — in 
brief, the taught tradition of the law. Moreover, as we saw earlier, 
the judges are well aware of at least two other cardinal facts 
of judicial life: that they have no power to enforce their 
decisions, depending, as they do, upon the Executive for such 
enforcement; and that they may be effectively reversed by the 
Legislature, if not without some toil and trouble. In fine, as it has 
been so well said elsewhere, the Supreme Court’s only power is 
its power to persuade. Purse and sword are in other hands. 

Reflecting upon these several considerations, the work of 
the Supreme Court, and the force and implications of its 
decisions, come into closer focus. At times the Court has led 
the country (e.g. the Marshall era); at other times it has 
followed (e.g. the Chase-Waite era) ; at times it has stimulated 
social and economic progress (e.g. the post-1937 Court); at 
others it has delayed it (e.g. the Fuller Court). At times it has 
looked to majority sentiment, as it were, by following the 
election returns (e.g. the Jnsular decisions at the turn of the 
last century); at others it has defied majority sentiment (e.g. 


? Benjamin N. Cardozo, The Nature of the Judicial Process (New Haven: 
Yale University Press, 1921) p. 168. 

? For a list of fifteen “maxims” of this self-restraint, see the author’s 
Courts and Judges: An Introduction to the Judicial Process (New York: Oxford 
University Press, 1959), pp. 37-42. 

® Wallace Mendelson, “Judicial Review and Party Politics”, 12, 
Vanderbilt Law Review 457 (1958). 
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some of the 1957 term “civil liberties” decisions). At times its 
decisions have been seemingly motivated by “sectional” or 
“class” considerations (e.g. Dred Scott and proclaiming corpora- 
tions as “‘persons”’); at others they have been truly “national” 
in spirit and effect (e.g. the first two major Marshall decisions, 
cited earlier). In a very real sense, the Court, through the 
years, has been the conscience of the country. In a measure it 
has represented the volonté générale of the land, in a qualitative 
rather than a quantitative sense. It has done this through its 
decisions, speaking through its justices, who — generally of a 
rather high calibre — have interpreted the Constitution as they 
saw it, in line with the taught tradition of the law. 

Of course, the Supreme Court of the United States is 
engaged in the political process. Of course, the justices consult 
their own policy preferences. But they do so in an institutional 
setting which forces responsibility upon them. They thus must 
meet and maintain high standards of integrity, intelligence, 
logic, reflectiveness, and consistency. They have the exciting, 
yet delicate, task of heeding the “‘felt necessities of the time”, 
in Justice Holmes’ inspired phrase, while holding aloft the 
banner of constitutional fundamentals. 

The Supreme Court of the United States —- which Woodrow 
Wilson viewed as “the balance wheel of our whole consti- 
tutional system”! may be steeped in controversy; it may not 
always have exercised all of its power, or exercised it wisely 
when it did; it may have deliberately avoided issues that might 
have proved to be potentially troublesome; and there may well 
be much room for improvement. No institution of government 
can be devised by human beings that will be satisfactory to all 
people at all times. Yet, when all is said and done, the Court, at 
the head of the United States judiciary, is not only the most 
fascinating, the most influential, and the most powerful judicial 
body in the world — it is also the living voice of our Constitu- 
tion, as Lord Bryce once described it. As such, it is both arbiter 
and educator. 

Beyond that, moreover, the Supreme Court is the chief 


1 Constitutional Government in the United States (New York: Columbia 
University Press, 1907), p. 142. 
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protector of the Constitution, of its great system of checks and 
balances, and of the people’s liberties. It may have retreated, 
even yielded to pressures now and then, but without its vigil- 
ance America’s liberties would scarcely have survived. Within 
the limits of procedure and deference to the presumption of 
constitutionality of legislation,! the Court is the natural forum 
in American society for the individual and for the small group. 
It must thus be prepared to say “no” to the Government! There 
are many citizens who will rest far more quietly in the know- 
ledge of that guardianship, a guardianship generally character- 
ized by common sense, than if it were primarily exercised by 
the Legislature or by the Executive. 

Even if a transfer of that guardianship were theoretically 
desirable —- which few thoughtful citizens in the United States 
believe - it would be politically impossible. “‘Do we desire 
political questions”, asked Charles Evans Hughes in his fine 
book on the Court, “to be determined by political assemblies 
and partisan divisions?” The response must be a ringing 
“no!” In the Harvard lectures that became his epitaph, 
Justice Jackson ably expressed this conviction: ‘The people 
have seemed to feel that the Supreme Court, whatever its 
defects, is still the most detached, dispassionate, and trust- 
worthy custodian that our system affords for the translation of 
abstract into constitutional commands”’.* And we may well 
agree with Thomas Reed Powell that the logic of constitutional 
law is the common sense of the Supreme Court of the United 
States. That common sense has, in the long run, always served 
the Court well in its ceaseless striving to maintain the blend of 
change and continuity which is the sine qua non for desirable 
stability in the governmental process of a democracy. 


1 Justice Holmes once stated this (his own) constitutional philosophy 
to the then 61-year old Stone: ‘““Young man, about seventy-five years ago 
I learned that I was not God. And so, when the people . . . want to do 
something I can’t find anything in the Constitution expressly forbidding 
them to do, I say, whether I like it or not, ‘Goddammit, let ’em do it’.” 
(As quoted in Charles P. Curtis, Jr., Lions Under the Throne. Boston: 
Houghton-Mifflin Co., 1947, p. 281). 

* The Supreme Court of the United States (New York: Columbia University 
Press, 1928), p. 236. 

* Robert H. Jackson, The Supreme Court in the American System of Govern- 
ment (Cambridge: Harvard University Press, 1955), p. 23. 
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BALFOUR: THE PHILOSOPHER 
AT THE HELM 


by Viscount CHiLsTon 


' N J HEN, in March, 1887, Arthur Balfour was appointed 
by his uncle, Lord Salisbury, to be Chief Secretary 
for Ireland — at that time the most difficult and 

responsible post in the Government —- there was a gasp 0 
astonishment and even a good deal of laughter. For he had only 
held ministerial rank for a few months (as Secretary for 
Scotland) and before that had only been known as a rather 
lukewarm associate of Lord Randolph Churchill in the 
“Fourth Party” — in fact, generally regarded as a languid 
dilettante, lacking both ambition and vigour. However, 
appearances were never more deceptive, for it very soon 
became clear that to an unsuspectedly inflexible will he added 
an enviable serenity, which neither lawlessness in Ireland nor 
abuse at Westminster could disturb. 

Having abandoned the policy of trying to outbid the 
Liberals for the favours of the Irish and having defeated 
Gladstone on the Home Rule issue, the Conservatives had 
decided upon “‘twenty years of resolute government” as their 
policy for Ireland. Firmly and suavely — and with extra- 
ordinary success where so many before him had failed — Balfour 
proceeded to enforce it. Since, in Lord Salisbury’s phrase, “all 
the politics of the moment are summarized in the word 
‘Ireland’ ’’, Balfour very soon became the first man in Parlia- 
ment. Indeed, a colleague wrote that “‘the history of the House 
of Commons for the next four years is really a record of 
Balfour’s marvellous Parliamentary performances” ;! for the 
latter succeeded in asserting his authority in Parliament in the 
teeth of unremitting opposition led by such giants as Gladstone 
and Parnell and in implementing his policy in Ireland by 


Lord George Hamilton: Parliamentary Reminiscences and Reflections, 
1886-1906, 62. 
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breaking down a lawlessness which had reached terrifying 
proportions. 

It was thus not surprising that, on the much-lamented death 
of W. H. Smith in October, 1891, Balfour should appear as the 
most obvious choice to succeed him in the Leadership of the 
House of Commons — the more so since by this time his Irish 
policy had borne fruit, the country was comparatively quiescent 
and it was felt he could more easily be spared from the Chief 
Secretaryship. There were, it was true, two close runners-up 
for the Leadership — Hicks Beach and Goschen — but the 
former, despite his having held the post in the past, was 
unwilling to resume it, as well as being hampered by certain 
temperamental defects, and the latter was a Liberal Unionist, 
whom a predominantly Conservative House would find it hard 
to accept as their leader. Even the Liberal Unionist Whip, 
Lord Wolmer,! could write to his Tory counterpart, Akers- 
Douglas? (12th October, 1891): “Balfour is the right man.. . 
I like Goschen, but I don’t think that he makes a good leader, 
letting alone the trifling fact that I don’t believe your boys 
would have him.” To the same correspondent, Walter Long,® 
Parliamentary Secretary to the Local Government Board, 
wrote (14th October) strongly pressing Balfour’s claims in 
terms which have a poignant interest in view of later develop- 
ments between him and Balfour: 

“. .. I cannot say how important I think it is that Arthur 

should be made Leader — he is the man for the post in 

every way — we want not only a man with his ability, 
courage and determination, but also one who will inspire 
our Party all through the country with courage and awake 
their sentiment. All this and more Arthur can do — his only 

fault, if fault it can be called — is a sort of indolence and a 

strong contempt for popularity — but his sense of duty is 


? As Earl of Selborne was First Lord of Admiralty, 1900-05, and High 
Commissioner of South Africa, 1905-10. 

* The several letters to Akers-Douglas (Chief Conservative Whip, 
1885-86 and 1886-95; Home Secretary, 1902-05; created Viscount 
Chilston, 1911) are from his hitherto unpublished correspondence. 

*Secretary of State for Colonies, 1916-19; First Lord of Admiralty, 
1919-21; created Viscount Long of Wraxall, 1921. 
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strong enough to overcome all this — and if he is now made 
Leader he will realize the necessity of doing his utmost and 
of rousing himself. If any man now living can lead us to 
victory and keep us together that man is Arthur — Surely 
the fact that he is Ld. S’s nephew will not be allowed 
to interfere? The idea seems too preposterous and 
ridiculous . . .” 

As for Lord Salisbury himself, though he had come to the 
same conclusion as most of his colleagues, he regarded the 
solution with no enthusiasm at all. He would have been the 
last to be frightened of possible charges of nepotism; but the 
opportunities for observation afforded by close relationship 
and daily contact probably enabled his shrewd mind to see 
further into the complex character of his nephew than most 
of their other colleagues and thereby to foresee its inherent 
weaknesses and dangers. “There is no help for it,” he wrote 
to Lady Salisbury (14th October), “‘Arthur must take it. Beach 
was possible. Goschen is not. But I think it bad for Arthur and 
I do not feel certain how the experiment will end.’ To the 
Queen also he wrote (15th October) that “‘circumstances are 
concurring to make Mr. Balfour an inevitable choice, though 
the objections to it from many points of view are considerable”. 

The prospect of assuming the Leadership of the Commons 
elated Balfour no more than it did his uncle. It had been 
offered to him by the latter in most forbidding terms: “I do 
not think it wholly for your comfort and advantage. It will 
make you a target for very jealous and exacting criticism. But 
I do not think you can avoid or refuse it as matters stand.”® 
The “victim” replied: “*. . . the prospect is not exactly exhil- 
arating: a (temporarily) waning cause and a dying Parliament: 
but even if I were disposed, which I think I may say I am not, 
to look at the question from a personal point of view, I am too 
much of a fatalist to trouble myself about possibilities when the 
matter seems so clearly marked out. . . .”4 Most people, 
however, looked forward to the advent of Balfour as Leader 


1 Lady Gwendolen Cecil: Life of Robert, Marquis of Salisbury, IV, 219. 
2 Letters of Queen Victoria, Third Series, II, 77. 

% Blanche Dugdale: Arthur James Balfour, 1, 203. 

* Ibid, 204. 
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with the deepest satisfaction and confidence. “‘I am very keen 
as I think Arthur Balfour’s leadership is going to do great 
things for us. We want a personality in the Commons to rally 
round, and now we have got him,” wrote the mature and 
experienced Sir William Hart Dyke’ to Akers-Douglas. 

It was indeed a “dying Parliament”, this Parliament of 
1886, when Balfour took up his new duties, for it met for its 
last session in February 1892 and was prorogued in July. But 
even during these six months a certain doubt about Balfour’s 
fitness for his new position had time to grow. In his previous 
role he had been like some figure from a historical romance — 
a brilliant, lone swordsman gaily taking on and effortlessly 
fighting off the attacks of a swarm of determined but lumbering 
opponents. It had required of him none of those less spectacular 
but more solid qualities — patience, conciliatoriness, sense of 
responsibility - which go to make a good leader. Moreover, 
not only was his new role in every way different from his earlier 
one, but he was unable to adapt his technique to it. Worse, he 
made no attempt to adapt his habits to it. His casualness and 
nonchalance — so amusing and so powerful an asset when 
dealing with the factious Irish members — shocked a House 
accustomed to the conscientiousness and self-abnegation of a 
Smith. The lynx-eyed diarist Henry Lucy noted that 
“Mr. Balfour regards his duty from a different point of view, 
lounging in when questions are almost over, and then dele- 
gating to his colleagues the task of answering those personally 
addressed to him’’ and that when, coming in thus one night, 
he was hailed with ironical cheers from the Irish, instead of 
thunderous counter-cheers from the Ministerialists, there was 
silence on that side. “Small errors of conduct,’ he comments 
sagely, “are sometimes more fatal to success in high places 
than are breaches of the Decalogue.”’? 

A few months later the same observer was noting that the 
new Leader “‘was in dinner dress, a rare departure from the 
unwritten law that controls fashion in this matter” and 


1 Chief Whip and Patronage Secretary under Disraeli, 1874-80; Chief 
Secretary for Ireland, 1885-86. 
* Henry W. Lucy: A Diary of the Salisbury Parliament, 1886-92, 459. 
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recalling that ‘“‘no one remembers to have seen Mr. Disraeli in 
dinner dress when he was Leader of the House, nor does 
memory recall similar laxity on the part of Mr. Gladstone 
whilst he held the same position. The assumption . . . is that 
the Leader of the House is throughout its sittings always at the 
post of duty or at least within call”.1 Again, during a crucial 
debate in the afternoon, Balfour might not make an appearance 
until half-way through, as is revealed in this excerpt from a 
contemporary newspaper report: “The clock was striking four 
as Mr. Balfour, with many a gentle smile, entered the Chamber, 
and dropped, with simulated languor, into his place.” 

Another example of the dismaying effect of his change of 
role can be given. Before leaving the Irish field he had hoped 
to crown his work by a large measure of local government. 
This had caused consternation among the more hide-bound 
members of his party, but he felt pledged to it through the 
many references to the subject made by him in recent platform 
speeches. He therefore introduced it in this brief pre-election 
session of 1892, after he had become Leader of the House. But 
his mode of introducing it now was so academic as to appear 
apathetic or even cynical — and this was really as much the 
cause of its being dropped as the prejudices aroused by its 
substance. It was not that he had undergone any sudden 
change of character, but that the House was seeing a side of 
him which had been temporarily obscured by his brilliant 
achievements of administration in the Irish field — the remote, 
often seemingly complacent and insensitive philosopher — true 
scion of the House of Cecil. Incidentally, even the same kind 
of aristocratic insouciance in regard to talking freely about 
political business among his own circle of friends as was to be 
found in Lord Salisbury is detectable in Balfour from a remark 
by Labouchere? in a letter to Akers-Douglas (20th May, 1892): 
**. . . Our Front Bench was in a state of excitement because it 
had heard that Balfour had told Lady Jeune? that the I. Local 
Government Bill was to be passed.” 


1 Ibid, 491. 
2M.P. (Radical-Liberal) for Northampton; Proprietor and Editor of 
Truth. 
3 Later Lady St. Helier. Celebrated political hostess of the day. 
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However, this was to be but a glimpse of Balfour’s poten- 
tialities as Leader of the House, for in June the General 
Election was held, the Conservatives were beaten by a narrow 
margin and Lord Salisbury had to give place to Gladstone 
(succeeded by Lord Rosebery) for the next three years. During 
this period of opposition Balfour, not for the first time, was able 
to render special services to his party through his close personal 
friendship with Joseph Chamberlain. The latter had always 
been the dominating personality in the Liberal Unionist camp, 
and now, since the disappearance of Hartington from the 
House of Commons on succeeding to the dukedom of Devon- 
shire, he had become leader of that party in name as well. The 
alliance between Tories and Liberal Unionists had from the 
beginning been an extremely uneasy one, and now, through a 
series of rather stupid incidents, it threatened to break down 
altogether — just when it was most necessary to show a united 
front to Gladstone and to offer an impressive alternative to his 
Government. Ironically, it was Balfour’s airy endorsement of a 
Liberal Unionist candidate for a certain seat (without the 
approval of either Akers-Douglas, the Chief Whip, or Middle- 
ton, the Chief party agent), which by producing a revolt 
among local Conservatives, started the whole trouble. For 
these provincial Tories began such a campaign of abuse against 
“the Great Joe”, that the latter began to talk of ceasing co- 
operation with their party and of leaving politics for good and 
was only pacified by the timely application of Balfour’s cele- 
brated charm. At any rate, by the time the Liberal Govern- 
ment finally tottered to its fall in June, 1895 Chamberlain was 
so firmly aligned with his Tory allies that, on Lord Salisbury 
again assuming the premiership he was prepared to accept 
office under him as Colonial Secretary as well as to accept the 
leadership of his friend Balfour in the House of Commons. 

Indeed, the dynamic presence of the Great Joe beside and 
in full support of Balfour did much to strengthen the latter’s 
position and to establish his authority during this second and 
longer phase of his leadership. For, despite his considerable 
parliamentary skill and despite the devotion, admiration and 
enthusiasm which his personality evoked, authority was always 
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the dubious element in his leadership. As regards his short- 
comings in the matter of attention to routine parliamentary 
and party affairs he could now plead the excuse that, during 
this last Ministery of Lord Salisbury, he was half the time 
deputising for his uncle in the conduct of foreign policy, owing 
to the latter’s decline in health. The extraordinary harmony 
and understanding between them which made this arrange- 
ment possible shows how alike they were in many ways. For 
instance, the insensitiveness to public opinion which was so 
marked a trait in the brilliant uncle was just as marked in the 
equally brilliant nephew. This first came to the notice of the 
outside world at the time of the disastrous beginning of the 
Boer War, when Balfour, in a series of speeches, drew upon 
himself the wrath of both press and public by some curiously 
unfortunate and almost frivolous references to these calamitous 
events and to the Government’s share of responsibility for them, 
which were singularly ill-attuned to the almost hysterical 
temper of the public. These speeches, says his biographer, 
“illustrate Balfour’s weak point as a political leader, namely 
the uncertainty of his instinct for gauging the popular mind or 
persuading it to follow his own”. 


II 

Such a defect boded ill for the hour — now about to strike - 
when he was to succeed his uncle as a national — in contrast 
to a parliamentary — leader. For when, in July, 1902, Lord 
Salisbury finally retired from the premiership through old 
age and ill-health, there was no conceivable alternative to 
Balfour as his successor. Then, within a few months of his 
assumption of power, there arose an issue which by its nature 
and the circumstances of the time was to reveal every possible 
failing in him both as a national and as a party leader. 
Chamberlain’s sudden and unexpected formulation of his 
Tariff Reform proposals in 1903 took his colleagues as much by 
surprise as it did the country in general. As for Balfour, he not 
only immediately adopted that non-committal attitude to 
which he was to adhere throughout, but he put into operation 

1 Dugdale, I, 303. 
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a policy of deliberate procrastination where the new doctrine 
was concerned. Thus, when Chamberlain, to force the issue, 
sent in his resignation on 9th September, Balfour did not send 
any answer till the 16th and did not even disclose the fact at a 
Cabinet meeting on the 14th, when he forced the resignation 
from the Government of Ritchie! and Balfour of Burleigh? — 
two Ministers who were known to be intransigent Free 
Traders. On the following day Lord George Hamilton’ and the 
Duke of Devonshire* also resigned. But only on the day after 
that, the 16th, did Balfour disclose Chamberlain’s resignation. 
Thereupon Devonshire revoked his resignation and returned 
to the fold. But the other three Free Trade Ministers not 
unnaturally complained of having been practically tricked 
into going, not having been told that the man to whose presence 
in the Government they objected (Chamberlain) had resigned 
nearly a week before. 

If Balfour’s motives were hard to follow, the method 
certainly produced a painful impression. Presumably it was a 
devious way of trying to hold the balance between the two 
opposing factions in his party — a middle position which he 
personally, with his acute and sceptical intellect and dislike of 
extremes, quite sincerely held. For his paramount aim was to 
avoid splitting his party — as Sir Robert Peel had done on a 
similar issue in 1846 — and to find a formula which would 
conciliate both Protectionists and Free Traders. But to the 
ordinary run of men, who tend to revel in war-cries and 
extremes of partisanship, his attitude merely appeared as a 
sign of extreme weakness — if not actual dishonesty. 

His chief concern now became to avoid any too definite 
pronouncements on the subject of Tariff Reform - either by 
his colleagues individually or by the House of Commons as a 
body. But, despite his own incomparable dexterity in debate 
and notorious ability to temporize, even his most devoted 
followers found it hard to know what the party line really was 


1 Chancellor of Exchequer, 1902-03; created Baron Ritchie of Dundee, 
1905. 
* 6th Baron; Secretary for Scotland, 1895-1903. 

5 Secretary of State for India, 1895-1903. 
*8th Duke; Lord President of the Council, 1895-1903. 
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or how to shape their political conduct and speeches. From 
time to time Balfour made statements of policy which only 
further confused his followers and did little to reduce the 
tension or enlighten the world — except possibly to convince 
it that he had no policy at all. But, like his uncle Salisbury, 
he cared nothing for the opinion of others and doggedly and 
with a courage and integrity which were totally unappreciated 
by most of his countrymen he resolved to stick to the line of 
duty as he conceived it. So it went on until Chamberlain, who 
had been making more and more converts among Conserva- 
tives, again forced the issue by insisting that the Unionist party 
should fight the next election on the fiscal question. Balfour 
made an appeal for party unity at the annual meeting of the 
National Union of Conservative Associations at Newcastle 
(21st November, 1905), but the almost unanimous vote for 
Chamberlain’s policy removed any lingering doubts as to the 
temper of the party and he resolved to resign. 

At the ensuing General Election (January, 1906) the 
Unionists met with one of the most resounding defeats on 
record and this naturally tended to focus attention with even 
greater intensity upon the question of the leadership. There 
were by now many in the Unionist camp who thought that 
the only chance of the party’s survival lay in making Chamber- 
lain its leader. However, apart from the fact that the latter’s 
radical and ambiguous past made him quite unacceptable 
to the majority of Conservatives, he himself, immediately after 
the election, assured Balfour that he would “‘refuse the leader- 
ship under all circumstances”’,! and cordially joined him in 
trying to find a formula to reconcile their divergent views 
before the world. But some of the “Old guard” Tories did 
not know this and remained racked with suspicions about 
“‘Joe’s” motives. Thus Lord Pembroke? to Akers-Douglas, 
(5th February, 1906): 

“T am much perturbed at the leadership question. The 

Unionist M.P.s may want Joe, but the mass of the Con- 

servative Party in the country does not quite look upon 


1 Dugdale, IT, 25. 
* 14th Earl; as Sidney Herbert was Junior Conservative Whip, 1886-92. 
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him as a safe man to whom they can entrust the future of 

the Party. ... I am afraid that Joe Chamberlain will bid 

for the Trade Union vote by giving up principles which 
are the mainstay of our Party. Arthur Balfour is absolutely 
to be trusted. The best leader of the House of Commons 

whether in or out of office, that we have ever had, and I 

devoutly hope that the Party will stick to him... .” 

In the event these fears proved to be needless, partly for 
the reasons adduced by Pembroke, partly because Chamberlain 
suffered a paralytic stroke not many months later and partly 
also because Balfour himself was not in the least discouraged 
by the turn of affairs. “It has made me more violently and 
pleasurably interested in politics than I remember having 
been since the Home Rule Bill,”? he wrote to Lady Salisbury? 
only a few days after his electoral defeat. It was an indication 
of his remarkable character — indeed, of his greatness — that, 
far from being alarmed or depressed by the signs of the times, 
he was genuinely stimulated by them. But, though his fighting 
spirit was quite undiminished — and he did fight as well as 
ever in Opposition — dissatisfaction remained in many quarters 
over his refusal to propound a positive and preferably pro- 
gressive programme for the party and to come off the fence 
for once and all about the tariff controversy. In January, 1907 
his private secretary and confidant, Jack Sandars, told him 
frankly that “‘they . . . say that the policy of Fiscal Reform 
does not fill your heart and mind . . . the rank and file clamour 
for some broad line of policy above and beyond denouncing a 
Government no matter how pernicious it may be. . . ”.* But 
Balfour was dead against “programmes” in Opposition. 
“Fiscal Reform”, he declared in a platform speech at this 
time, “remains in my view the main constructive plank in the 
Unionist programme. But do not let us become a party of one 
idea, for if we become a party of one idea, we shall fail to carry 
even that idea to a successful issue.” 

Nevertheless, he was subjected to many pressures. Austen 


1 Dugdale, I, 438. 
* Wife of 4th Marquess. 
> Dugdale, II, 43. 
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Chamberlain, whom (as a conciliatory gesture towards the 
great Joe and his adherents) he had made Chancellor of the 
Exchequer in place of Ritchie, tried later that year to foist 
upon him a programme of Social reform — to cut the ground 
from under the feet of the Liberals. However, his closest friends 
and colleagues — like Akers-Douglas, Wyndham,! Sandars and 
Walter Long — though as keen as any to make him be more 
explicit and positive, sought always to protect and increase his 
authority. They also all shared a profound distrust of Austen. 
Thus Long wrote to Akers-Douglas (10th October, 1907): 

“I have . . . told A[frthur] I do not like A[usten} 

C[hamberlain]’s methods, that there must be some change 

and proper understanding before next session, or I, while 

of course remaining absolutely loyal to A., would prefer to 
occupy an independent position. I hope you will convince 

A. and make him take your line. I hear A.C. is to take 

him to see Joe and I am afraid of all this. A. is so good- 

natured and easy going: he is no match for all these 
intrigues.” 

Here was the first hint that Long’s exasperation with his 
chief was reaching the point where it would eventually over- 
come his personal loyalty to him. His own realization of this 
caused him to write (7th October, 1907) in terms of real anguish 
to Sandars, who passed the letter on to Akers-Douglas: 

“... I am not afraid of the extreme Tariff people — they 

are contemptible! — What I am much more fraid of is that 

A.J.B. will not assert himself enough and that the trouble 

will go on steadily increasing and be really more serious 

in two years’ time than it is now. There is a general feeling 
amongst good fellows of all classes that he is not strong 
enough and does not enforce discipline and you and I know 
there is some ground for this. The Party is certainly in 
better heart and condition, but wherever I go I have found 
same feeling about the Chief, in Scotland worse than 
anywhere! It is too horrible and surely there must be some 
way of remedying it? To lose him would be the greatest 
disaster which could happen to our Party. But I am honestly 
1 Chief Secretary for Ireland, 1900-05. 
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afraid that unless he changes his methods somewhat he will 
never regain his hold upon the Party and then he will either 
go, or be a Leader without the real confidence of his 
followers and either would be disastrous . . . I confess I am 
very unhappy. . . . As you say there are many knaves about 
and I wish to Heaven the Chief knew how to deal with 
them. He does not. It is magnificent but it is not war. What 
do you think about Bonar Law?! I am not sure. Tell me 
but keep this to yourself. . . .” 

So already the eyes of one of Balfour’s oldest adherents 
were turning towards the man who was destined to be his 
successor. Balfour himself was not oblivious of the hopes and 
fears, nor even of the criticisms, engendered by his leadership; 
but he was not the man to let himself be rattled by them. He 
summed up his attitude defiantly, yet humorously, in a letter 
to a friend: “. . . I am certainly not going to go about the 
country explaining that I am ‘honest and industrious’, like a 
second coachman out of place! If people cannot find it out for 
themselves they must, so far as I can see, remain in ignorance.’’? 

The final crisis, however, was delayed for a while, since the 
course of events in the next two or three years tended to 
strengthen Balfour’s position as leader of the Unionist party. 
The sudden and rather belated awareness shown by the 
Liberal government in 1909 of the threat to British naval 
supremacy from the progressive increase in the size of the 
German navy provided the Opposition with an absolutely 
straightforward issue of paramount importance on which to 
appeal to the nation. Balfour knew how good was his ground 
when he kept hammering on this subject throughout the year 
and during the election campaign of 1g10: “One thing . . . is 
certain: if we fail in maintaining our sea-power, it does not 
matter in the least where we succeed, Tariff Reform, Social 
Reform, all reforms are perfectly useless. As a nation we shall 
have ceased to count,’’? he wrote to a friend. Lloyd George’s 

1 The future Prime Minister had only entered Parliament in 1900 and 
the only post he had so far held was that of Parliamentary Secretary to 
the Board of Trade. 


* Dugdale, II, 49. 
8 Ibid, 53. 
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“People’s Budget” of May, 1909 also put him on firmer 
ground, since, in the succinct phrase of his biographer, it 
‘changed the antithesis of current politics from Tariff Reform 
versus Free Trade, to Tariff Reform versus Socialist Finance”! 
True, the Budget led directly to the great collision with the 
House of Lords, which had thrown it out, but at the resulting 
General Election (January, 1910) the Unionists did regain 
over a hundred seats and found themselves almost exactly 
equal with the Liberal victors, who were now at the mercy of 
their Irish and Labour allies. 

The struggle over the Parliament Bill, which sought to 
limit the powers of the Lords and which evoked such strong 
feelings throughout the country, produced various attempts 
to bring about an agreed solution between the party leaders - 
but to no avail. Thus, in October, 1910, Lloyd George, then 
Chancellor of the Exchequer, put forward a plan for a truce 
to party warfare and the formation of a coalition government. 
But, Balfour, largely on the advice of Akers-Douglas, rejected 
it. Apart from the latter’s advice that the rank and file of the 
party would not accept it, the decision fitted in with Balfour's 
perennial preoccupation — namely, not splitting the party. “I 
cannot become another Robert Peel in my Party’’, he told 
Lloyd George,? and years later he amplified this in conversation 
with his niece by saying: “‘Peel twice committed what seems 
to me the unforgivable sin. He gave away a principle on which 
he had come into power. . . . He simply betrayed his Party.” 
He revealed that the principle he had in mind in his own case 
was the maintenance of the Union with Ireland, on which he 
knew he would be forced to compromise if he joined a Coalition. 
But since it was obvious that something must soon be done to 
break the old deadlock over Ireland and in view of the extra- 
ordinary reasonableness of the other conditions of the proposed 
settlement between the parties, it is difficult not to feel that 
Balfour was being unduly rigid, even unrealistic. Rather was 
it the moment to heed some words of his uncle Salisbury, 


1 Ibid, 56. 
2 See War Memoirs of David Lloyd George (Odhams, 1938) I, 22. 
3 Dugdale, II, 77. 
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written over thirty years earlier in another connection: “The 
commonest error in politics is sticking to the carcases of dead 
policies.”’? 

Though Balfour was a champion of the rights of the House 
of Lords as an institution, and though he was indignant at 
having been kept in the dark about the promise to create peers 
extracted by Asquith from the King, he nevertheless counselled 
caution and moderation in facing the crisis over the Parliament 
Bill. He was followed by the majority of his friends and 
colleagues in both Houses: though the Diehards — a most 
formidable group including even his Chief Party Whip, Lord 
Balcarres — were resolved to resist the Bill to the last.? Balfour 
was pressed to hold a party conference; instead he published 
a letter to the party at large supporting the advice that Lord 
Lansdowne had already given to the Unionist peers — to 
submit under protest and not to challenge the Government’s 
threat to create peers. This was clearly the right policy and it 
was the one which ultimately — though only by a narrow 
margin — prevailed. But it was supremely characteristic of the 
man that he should at the same time have composed another 
memorandum, revealing a disconcertingly ambiguous attitude 
to the problem, for circulation among his Shadow Cabinet. 
So disconcerting was it, indeed, that, at the strong instance of 
one or two colleagues, it was not circulated even to this limited 
circle, for fear of confusing them and even encouraging 
resistance towards the Bill! For, in it, whilst ridiculing in his 
worst Balfourian and “superior” vein the “Music Hall 
attitude” of the Diehards and their sympathizers, he blandly 
asserted that “‘the creation of 50 or 100 new Peers is a matter of 
indifference.”*3 

Here was another example — as earlier in the Tariff Reform 
agitation — of his inability to discard the academic and philo- 
sophic disquisitions so dear to his nature and, instead, to give 
his party a clear and practical lead on a topic of burning 

1 Cecil, II, 145. 
* When the vote was taken at the meeting of the Shadow Cabinet on 
21st July, 1911, even Akers-Douglas made it clear that, though he was 


supporting Balfour out of loyalty, he sympathized with the Resisters. 
* Dugdale, II, 69-70. 
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interest and importance. It had nearly been fatal, as we have 
seen, on the earlier occasion: this time it was quite fatal. For 
if a powerful minority had rejected his official advice and 
deliberately defied his authority over the Parliament Bill 
(600 Unionist members of both Houses, including Members of 
his Shadow Cabinet, had foregathered at a banquet to do 
honour to Lord Halsbury, the leader of the Diehards, and 114 
Peers had voted against the Bill) could it not be because even 
their leader seemed to speak with two voices? At any rate, he 
himself was too shrewd not to sense the gulf which increasingly 
separated him from his followers — and within three months he 
had resigned for ever the leadership of the party. 

The trouble was very much the same as that which had 
detracted from the value of his uncle’s leadership — an 
undoubted intellectual superiority over his fellows and a 
consequent detachment from and lack of sympathy with their 
interests and points of view. It was summed up in the days of 
the Tariff Reform controversy by the then Chief Whip, Acland 
Hood :! “‘My complaint is that the Chief thinks his party are 
as clever as he is. They are not. He doesn’t understand their 
difficulties. I do: and I cannot get him into touch with our 
men.’ But that Balfour was conscious of the force of some 
of these criticisms is shown by his reply to one who asked him 
at the end who would succeed him: 

“The faculty for readiness in debate is not one which the 

country demands in a leader. W. H. Smith lacked it. A 

slower brain would often be welcome to the party as a whole. 

I see all the factors in the situation. Perhaps this entails 

want of decision. Some people do not like the qualifications 

in my speeches. They are not to save myself but to protect 
my Party in the future, when statements of leaders are 
recalled to injure the Party... .”% 

Towards the end he was more and more accused of wanting 
to “hang on” to power; but in his case the usual grounds for 
this accusation were entirely absent. For his integrity was 


1 Created Lord St. Audries. 
® Studies of Yesterday, by a Privy Councillor (J. S. Sandars), 166. 
* Dugdale, II, 87. 
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absolute and his self-confidence, engendered by a rare serenity 
of disposition and strength of character, was no inverted 
inferiority complex. Thus, when his old friend and admirer 
Walter Long gave him the final stab in the back by threatening, 
in a letter full of severe strictures, to resign from the Front 
Opposition Bench unless Balfour either resigned himself or 
mended his ways, it was with complete sincerity that he 
commented to Balcarres: 
“Now this comes from my oldest colleague, my professed 
friend and upholder. . . . The letter is a bold and brutal 
invitation to retire. But I do not think the writer can have 
thought of stepping into my shoes; otherwise he would not 
have proceeded by such methods. . . . Whatever ambitions 
I have had were satisfied years ago. I know I cannot be 
evicted from the leadership; and if I resigned I could make 
trouble, which is absurd; but Long asks me to change, and 
I cannot change.” 


1 Ibid, 88. 
D 
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PARLIAMENTARY ASPECTS OF THE SIX 
AND THE SEVEN 


This article by Baron Snoy et d’Oppuers, the distinguished 
Belgian economic expert who was one of the principal negotiators 
of the Rome Treaty, is reproduced by kind =— of the 
author and the editor of Lloyds Bank Review, No. 5 

Although it is unprecedented for Parliamentary “fairs to offer 
its readers an article much of which deals with economic 
problems, it will be observed that its author stresses the fact 
that the whole question of the relationship between the Six and 
the Seven in general, and British policy in particular, is funda- 
mentally political in character. This means — although it is an 
aspect of the whole problem which has only begun to be 
generally appreciated by British opinion — that consideration 
must be given to the question of what would be the relationship 
between the British Parliament at Westminster and any supra- 
national] assembly which may emerge as a result of progressive 
political integration amongst the Six. 

Because this perplexing problem which undoubtedly calls 
for grave decisions by Her Majesty’s Government is basically 
political, it is inevitably a parliamentary problem, and as such 
should be ventilated in these pages. Readers are invited to send 
their views on this question in letters not exceeding 300 to 400 
words in length to reach us not later than 30th November, 1960. 

EDITOR 


Towards a European Solution 
by Baron Snoy ET D’OPPUERS 


S Europe already divided ? In reality, the division of which 

there is so much talk between the Six and the Seven is far 

from being an accomplished fact in the spheres of trade and 
payments. The differential tariffs applied by members of the 
Common Market in favour of imports from their partners in 
the Rome Treaty comprise at present 10 per cent of the normal 
duty, which in many cases has been reduced; and the further 
differential of 10 per cent which will come into force on 1st July 
of this year is not in itself calculated to have a really decisive 
influence on the competitive position of imports drawn from 
different countries. The same could no doubt be said of the 
20 per cent reduction in tariffs which the members of the 
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European Free Trade Association are to apply in trade between 
themselves from 1st July. 

Nevertheless, Europe is divided in spirit and this is un- 
doubtedly far more serious, since business decisions are being 
made on the basis of assumptions that the carrying out of the 
time-tables laid down in the Rome Treaty and the Stockholm 
Treaty will result in ever-increasing discrimination between 
the two groups over the coming years. To this has to be added 
an inevitable element of opposition and rivalry, economic 
interests tending to crystallize in the imagination of men 
around two distinct structures within Free Europe. From that, 
it is only one further step to think of a permanent opposition of 
interests on the political plane as well, and it is in this fact 
that the danger of the present situation resides. 

How and why is it that Europe, having carried out its post- 
war reconstruction since 1947 through a great effort of 
solidarity and of co-operation within the framework of 
O.E.E.C., has come to this state of affairs. 


The Negotiations of 1957 and 1958 

The negotiations to create a Free Trade Area, associating 
the European Economic Community with the other members 
of the O.E.E.C., were decided upon on 13th February, 1957, 
at a meeting of the Council of the O.E.E.C. At that time, the 
Rome Treaty had not yet been signed (it was in fact signed only 
on 25th March of that year) but ever since the Venice Con- 
ference of 30th May, 1956, preparations had been in train 
with the object of associating the six members of the Common 
Market with their partners in O.E.E.C. These discussions had 
been going on in a perfectly constructive and normal manner. 
The six governments of the Venice Conference had issued an 
invitation to the other European governments to join them or 
to associate themselves with their enterprise and, this invitation 
having been welcomed as a means towards a multilateral 
association by the Resolution of the Council of O.E.E.C. of 
1gth July, 1956, preparatory work had been put in hand in 
respect of the technical aspects of the Free Trade Area. Every- 
thing was thus ready at the moment of the signing of the Treaty 
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of Rome to enable these negotiations to proceed rapidly and 
with good chances of success. The Rome Treaty itself, in a 
special article (Article 238), envisaged this result, and a 
common Declaration, formally signed at the same time, indi- 
cated the intention of the six signatory governments to con- 
clude the necessary arrangements “as soon as the Treaties 
come into force’’. It is thus possible to say that the establish- 
ment of an association between the Six and the other members 
of O.E.E.C. formed part of the programme envisaged by the 
authors of the new initiative in Europe and that it was received 
with favour by all the other countries of Free Europe. 

It is impossible in this article to retrace step by step the 
course of the negotiations which occupied practically the whole 
of the two years 1957 and 1958. The final breakdown in 
December, 1958 may be explained by three kinds of causes. 

First of all, the opposition of certain interests, motivated by 
their traditional protectionism and hostile to the cumulative 
risks of competition within the Common Market and of further 
competition within a free trade area, made it particularly 
difficult for the French government to adopt a positive attitude. 
Secondly, there were in several of the countries of the Six 
convinced partisans of European unity who feared that the 
political objective of the Rome Treaty would be endangered 
by an enlargement of the Common Market to include countries 
in which, they feared, there was less enthusiasm for the Euro- 
pean idea. Thirdly, it must be recognized that the negotiations 
were ill-starred because of errors in tactics on both sides, of 
difficulties between the Six in deciding their common attitude 
and of a lack of political leadership. The intransigent position 
adopted by the French Cabinet on the 15th November, 1958, 
dealt the final blow to the negotiations. 

If one seeks to go to the root of the problem, it seems to 
me probable that the climate of the negotiations was falsified 
from beginning to end because the parties were at cross 
purposes. It is a fact that the fundamental objective of the 
Rome Treaty, the aim which ensured the support of the peoples 
and the Parliaments of the six countries, has always been the 
progressive creation of a minimum of political unity between 
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their countries. The Common Market of the Six is inconceiv- 
able in any other perspective. Now, the countries which desired 
to be associated with the European Community adopted pre- 
cisely the opposite approach. They constantly insisted that the 
objectives they were pursuing were economic and commercial, 
while neglecting the idea of a political objective or minimizing 
it as far as possible. 

Today, once again, public opinion is led to regard the 
Common Market Treaty as a political instrument for the 
progressive unification of Europe, whereas the European Free 
Trade Association is represented as an undertaking for economic 
and commercial purposes, while the political consequences 
which must normally be expected to result from it are generally 
passed over in silence. It is in these diametric differences of 
approach that the fundamental cause of the breakdown of the 
negotiations of 1957 and 1958 is probably to be found. It is 
therefore the root cause of the division in Europe that we have 
to deplore today. 

To resolve our difficulties, we must first make a correct 
diagnosis of the situation and clear up dangerous misunder- 
standings. Can it really be argued that the economic and 
commercial solidarity of a free trade area would not lead 
progressively to a political solidarity? Can it really be main- 
tained, on the other hand, that the terms of the Rome Treaty 
already represent a step along the road to federalism ? Does not 
the insistence of one group on the political side and of the other 
group on the commercial side hide in each case a part of the 
truth? These are the questions we have to answer. 


Are the Seven hostile to a Political Europe? 

The fundamental objection advanced by the most ardent 
partisans of an exclusive Little Europe is that the United 
Kingdom and the other members of the Seven do not desire 
political unity in Europe. In support of this thesis they quote 
passages from the speeches of political leaders, they appeal to 
the lessons of history, they assert that the governments of the 
Seven are dominated by purely national aspirations. 

It is probably useful to recall that the cause of European 
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unity is everywhere in the hands of a minority of idealists; even 
within the Six, it would be difficult to claim that nationalistic 
ideas, tending to place the blame for all difficulties on the out- 
side world, never take precedence over the idea of European 
solidarity. The governments of the Six are undoubtedly all 
convinced of the rightness of the European cause and intend 
to further it; but they know that, in a democratic régime, this 
has to be done cautiously and with tact. Certainly, one could 
find within the Six as elsewhere passages in political speeches 
and appeals to national tradition which are scarcely compatible 
with the European cause. 

It would be difficult, on the other hand, to show that the 
countries of the Seven and their governments entertained any 
hostility towards European political unity. If all of them have 
not taken up explicit positions in this respect, one cannot find 
in their official positions any real sign of hostility to the idea of 
European unity, while everybody is free to have his own ideas 
of the forms which this should take. 

On this question, it would be particularly valuable if the 
arguments advanced by the passionate advocates of European 
unity were countered by a more definite statement of their 
position by the governments of the Seven. Let us consider what 
the signatories of the Stockholm Treaty might say about this 
question. Creating between themselves an area characterized 
by the removal of all barriers, they are compelling their 
industries to develop within a new framework, and it is un- 
thinkable that this could be accomplished in the twentieth 
century without these countries becoming closely bound to 
one another by a whole series of social and political links. 
Moreover, the signatories of the Stockholm Treaty agree to 
accept, in the functioning of their fundamental institution, the 


Council of Ministers, a majority decision on a certain number | 


of questions. 

By this very fact they show themselves prepared — if only 
on a limited number of points — to sacrifice something of their 
national sovereignty. They tend, through the natural conse 
quences of the free market at which they are aiming, towards 
an inevitable political solidarity, towards some form of political 
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unity. At the same time, they have formally stated their desire 
for co-operation and for a close association with the Common 
Market of the Six, which itself has a political objective. After 
all that, it may well be asked what prevents the governments of 
the Seven from stating that they too, like the Six, believe in the 
political unity of Europe. If it is a question of the forms and 
methods by which that goal is to be attained which brings them 
into opposition with the Six, it would be better to state that this 
is the source of the difficulties. If so, they would not seem to me 
very serious, provided one is prepared to re-read the Rome 
Treaty and to recognize its great caution and the gradual 
evolution that is envisaged for the setting-up of its institutional 
mechanism. 


The Position of the Neutrals 

Among the Seven, there are three neutral countries. One 
of the objections one hears respecting them is that it would be 
impossible for a neutral country to pursue the objective of 
political unity in Europe. 

It seems that in this respect, too, the problem is again a 
problem of definition. The creation of an economic community 
leads inexorably to a harmonization of monetary and fiscal 
policies, to a similarity of arrangements in all that concerns the 
fundamentals of economic life. In this respect, any economic 
and commercial integration carries with it a minimum of 
political unity in these fields. This does not mean that there has 
to be a fusion of external policies or a military alliance. As 
evidence of this, it is sufficient to consider the vast difference be- 
tween the projected European Defence Community, rejected by 
the French National Assembly in 1954, and the Treaty of Rome. 

Let us assume that the neutral countries accept the lessons 
of history and recognize that, on the economic plane, they have 
to evolve towards a form of integration which implies a close 
co-ordination of their economic, social, financial, fiscal and 
other policies with those of their neighbours. Does this mean 
they are bound to conclude that they are debarred from follow- 
ing a policy of political neutrality? This is really the question 
which has to be answered before we can decide that neutrality 
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is incompatible with the European unity which it is hoped to 
bring about in the long run by the creation of an economic 
infra-structure. 














U 

To my mind, the answer is not simple. I like to think that, bad 
if it were possible for the neutral countries to become members|) dyt 
of O.E.E.C. and as such to agree to the suppression of a whole} act; 
series of economic barriers, while at the same time taking steps Fon 
towards the harmonization of basic economic policies, the quz 
conditions of the Rome Treaty — which constitutes a new pre 
advance along the same road — would be found compatible the 
with the international policy that they have chosen. I would 
add that, since these same countries have agreed — if only on? py 
certain matters — to abide by majority decisions in their relations | the 





with their partners in the Stockholm Treaty, the argument that | Ty, 
neutrality is incompatible with the European idea seems to me 
still further weakened. Ki 

Are we to suppose that members of the O.E.E.C. other} 9: 
than the Six are more nationalistic in their attitudes than the} g]] 
signatories of the Rome Treaty ? Here again, there is no signof F ref 
this. It would be well to admit that ideas of national sovereignty, | mo 
which imply reluctance to accept the sacrifices implicit in} ma 
European unity, in general raise less difficulty for small countries } fo] 
than for great ones, for those which have known foreign occu- By 
pation than for those which have happily been free from itt Fo, 
is, in fact, mainly the larger powers which feel hesitation at | do, 
limiting their sovereignty in some way for the sake of allying | jn 
themselves more closely to other nations; but it is difficult to 
believe that in this field, taking account of tradition and of 
national psychology, it would be more difficult for the United 
Kingdom to accept a régime of integration than for France. 
The French government has in fact adopted a policy which 
indicates clearly that it considers national greatness and a I 
European policy perfectly compatible with each other. 


The Commercial Consequences of the Common Market Ge 

How far has the entry into force of the Common Market} y. 
Treaty distorted the normal pattern of trade within Europe} — 
or adversely affected other European countries ? To 
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The statistics for 1958 and 1959 hardly demonstrate the 
existence of a fundamental tendency operating in this direction. 
Up to now, however, the tariff preference resulting from the 









: that, F Rome Treaty has been limited to 10 per cent of the existing 
mbers § duties. It must be emphasized that in the matter of quotas the 
whole § action of O.E.E.C. and of G.A.T.T., as well as the return to 
; Steps B convertibility, have led all the European countries towards a 
s, the § quasi non-discriminatory attitude. As a result, the effect of 
. new 





preferences has been negligible for the whole period covered by 
the available statistics. 

On the whole, the following tables, showing trade between 
European countries, reflect influences deriving from changes in 
the general level of business activity rather than from the Rome 
Treaty. 

It will be seen from the tables that the trade of the United 
Kingdom with Germany has shown a continuous growth since 
1955. Both imports from and exports to France have been 
falling for two or three years past, but this could be simply a 
reflection of the French balance of payments difficulties and 
monetary situation. As regards Italy, British exports reached a 
maximum in 1957 and then declined in 1958 to recover in the 
following year, without, however, reaching the previous peak. 
occu § By contrast, Italian exports to the United Kingdom increased 
itIt F considerably in 1959. As for trade between the United King- 
on at | dom and Benelux, this was adversely affected by the recession 
lying | in 1958 but the fall was largely recovered in 1959. 























we In general, comparison between the years 1958 and 1959 
nd 0 
nited U.K. TRADE wiTH COMMON MARKET 
ance. E.E.C. Imports from U.K. 
vhich oF 1955 | 1956 | 1957 | 1958 | 1959 |% Change 
nd a Destination $m. $m. $m. $m. $m. | 1958/59 
Belgium/Lux. 240 265 280 232 287 +24 
France 184 231 229 198 192 —3 
— 206 257 266 319 385 +21 
y 145 171 195 174 185 | +7 
arket Netherlands 273 305 330 268 298 +11 
irope 
Total E.E.C. | 1,048 1,229 1,300 1,191 1,347 +13 
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E.E.C. Exports to U.K. 


























ae | 1955 1956 1957 1958 1959 |% Change 

Origin | $m. $m. $m. $m. $m. | 1958/59 
Belgium/Lux. | 177 202 177 174 195 | +22 
France 358 278 278 251 251 — 
Germany | 245 300 335 348 396 +1 
Italy 135 139 159 173 217 +25 
Netherlands | 332 335 337 383 387 | +1 
Total E.E.C. | 1,248 1,253 | 1,286 1,329 1,445 | +9 





indicates a considerable improvement in the level of trade over 
the past year. There was, however, a larger increase in the 
imports of the Six from the United Kingdom than in Common 
Market exports to Britain. In this connection, it is interesting 
to compare changes in the trade of the E.E.C. countries with 
the whole of the E.F.T.A. countries, on the one hand, and with 
the total trade of the E.E.C. on the other hand. 

The following table brings out the considerable increase in 
the metropolitan trade of the six countries, amounting to 
19 per cent between 1958 and 1959 — a considerably greater 


TRADE BETWEEN COMMON MARKET AND E.F.T.A. Countries 





1955 | 1956 | 1957 | 1958 | 1959 |% Change 
$m. $m. $m. $m. $m. | 1958/59 





Trade between 
E.E.C. Countries 
(Metropolitan 


areas only) 5,647] 6,436) 7,154] 6,863] 8,168; +79 
Trade between 

E.E.C. 

Metropolitan Imp.} 6,944] 7,784} 8,550] 8,330] %.429| +73 


areas and total 
E.E.C. Countries 
(including Exp. | 7,027] 7,830) 8,857} 8,722| 9,867} +73 
overseas 
territories) 


Trade of E.E.C. Imp.} 2,985| 3,503| 3,759] 3.597] 3,891] + 8 
Metropolitan 


areas with Exp. | 4,202] 4,486) 4,926] 4,943] 5.415} +70 
E.F.T.A. Countries 
































se in 
g to 
-ater 





PARLIAMENTARY ASPECTS OF THE SIX AND THE SEVEN 467 


expansion than that shown by the trade of the Seven. Both 
imports and exports participated in this rapid rate of increase. 
On the other hand, the expansion in the trade of the associated 
territories is far less marked. It would be dangerous to deduce 
any fundamental tendencies from these figures, since the period 
they cover is far too short. 

It has, however, been affirmed that the tariff arrangements 
of the Treaty of Rome, and particularly the accelerated time- 
table adopted in May, 1960, by the Council of Ministers, would 
give rise to serious distortions in European trade. This question 
deserves specific examination, product by product, and at the 
present stage it is practically impossible to do this. Even so, the 
following table may be of interest. It shows, for Benelux, the 
changes in some duties which may result from the acceleration 
of the Common Market time-table: 








Duty applicable | Common 
Tariff in Tariff of on 1.7.1960 External 
Products Sorce the E.E.C. | between E.E.C. Tariff 
1.1.1957 countries 1.1.1961 
% % % % 
Raw Tobacco 9 30 6.3 13.5 
Dyes — 17 — 4.1 
Kraft paper 14 18 9.8 14.4 
Furniture 10 18 7 11.3 
Woollen cloth 24 16 16.8 20.6 
Cotton cloth 12 17 8.4 13.6 
Machine tools 6 12 4.2 7.2 
Passenger cars 24 29 16.8 24 
Automobile parts 6 19 4.2 9.9 

















The examples in the above table are obviously and 
inevitably arbitrary. Nevertheless, the table shows in general 
that an acceleration of the Common Market time-table would 
in some cases mean an increase in the duties at present imposed 
by Benelux on imports from countries outside the Common 
Market. In the case of woollen cloth, the common external 
tariff is actually lower than the Benelux tariff, leading to a 
reduction in import duties. At the other extreme, the most 
serious case is that of automobile parts, where the duty appli- 
cable is increased by 66 per cent. 








468 PARLIAMENTARY AFFAIRS 


The more rapid reduction in customs tariffs between 
members of the E.E.C. clearly tends to increase the preferential 
treatment enjoyed by their products; but this results essentially 
from the dismantling of international tariffs within the Cus. 
toms Union and, in spite of the acceleration in the time-table, 
this movement remains relatively slow and progressive. It must 
thus be emphasized that the offer of negotiations made by the 
E.E.C., and accepted in Lisbon by the E.F.T.A. countries, will 
probably permit discussion of items where the difference in 
treatment would normally mean a large widening of the 
preference. The effects on trade of the dismantling of tariffs 
envisaged in the Rome Treaty, and of the earlier entry into 
force of the common external tariff, could thus be more limited 
at the present stage than is often supposed. 

This is not to deny that the creation of the Common 
Market would lead to some diversion of trade. It is indisputable 
that business leaders in the Common Market and elsewhere 
may be led to adopt a planning of investment and of develop- 
ment for their industries which takes account in a particularly 
narrow way of the new framework within which intra-European 
trade will be conducted. Since they are satisfied that all tariffs 
and other barriers to trade between their former national 
markets will disappear, business leaders in the Common 
Market countries have in fact judged it necessary to adapt their 
productive resources to this transformation in the scale of the 
market; and, by the very fact of the investment programme 
which they have chosen, they have given a new impetus to the 
internal and external trade of the Community. 

Normally, this would not have important adverse effects 
for outside countries, since this investment policy constitutes an 
influence tending to increase imports of all kinds — machinery 
as well as raw materials — from the outside world. 

It is equally true that the prospect of the large international 
European market created by the Rome Treaty holds out 
attractions to foreign investment. This has in fact been reflected 
in the greatly increased interest shown by international enter- 
prises, European as well as American, prompting them to find 
or to establish new bases in the Common Market. But, here 
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again, what is in question is an expansive influence, the benefits 
of which will undoubtedly be very great for the internal 
economies of the Common Market but no less advantageous to 
the outside world. 

Can it be maintained that in the future the outside world 
will nevertheless be adversely affected? Examination of 
previous cases, like that of Benelux or even the Commonwealth 
régime of Imperial Preference set up in 1932, suggests that this 
would be difficult to prove. It is true that in economic matters 
it is seldom possible to isolate the effect of a single factor in the 
general situation, and it is therefore not very convincing for the 
Seven to put forward constantly the argument about dis- 
crimination. The opposite point of view on this question seems 
to me equally valid and I do not think that it is possible to 
accept as conclusive, except for some specific products, the 
argument based on discrimination. Only experience in future 
years can settle the argument. 


The Problem of the Commonwealth 

In the course of the O.E.E.C. negotiations in 1957 and 
1958, it became apparent that the British government attached 
overriding importance to its freedom of action with respect to 
tariffs, with a view particularly to maintaining the Imperial 
Preference régime of the Commonwealth. All the same it 
agreed, in the second phase of the negotiations, to discuss with 
the other members of O.E.E.C. the repercussions which 
Imperial Preference might have on the creation of a free trade 
area in Europe. The other members of O.E.E.C. did not feel 
inclined to accord to the United Kingdom the double benefit 
of becoming part of the European economy and at the same 
time part of the preferential system of the Commonwealth. The 
question was not fully thrashed out, the breaking-off of the 
negotiations having supervened. 

A similar debate would no doubt have taken place, not 
only on Imperial Preference, but also on the fourth part of the 
Rome Treaty, which deals with the relations of the Six countries 
with their associated overseas territories. I feel no doubt that, 
on examination, the negotiators would have discovered great 
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similarities between the system of the Rome Treaty and the 
system of the Commonwealth. The provisions of the Rome 
Treaty in fact envisage preferential import entirely free of 
duty for products coming from the associated territories, in 
the same way that the United Kingdom imports free of duty 
numerous products coming from the Commonwealth. The 
E.E.C. envisages a development fund and an investment 
programme for the associated territories; in the same way, the 
United Kingdom participates in the Colombo plan and helps to 
finance capital formation in those territories for which it has 
special responsibilities. 

The Rome Treaty lays down that the associated territories 
are to adopt a non-discriminatory régime of import for goods 
coming from the various countries of the Common Market. On 
this point, the Treaty is more generous than the arrangements 
for mutual preference agreed at Ottowa; but it is permissible 
to ask whether the United Kingdom will not be compelled, 
sooner rather than later, to agree to abandon its preferential 
position in the markets of the Commonwealth countries, in any 
case of the less developed countries. 

Given this similarity between the provisions of the Rome 
Treaty and the Commonwealth system it might well be 
suggested that the existence of Commonwealth ties, far from 
presenting a difficulty in the association of the United Kingdom 
with the Common Market, could actually prove an advantage. 


The Agricultural Problem 

At the beginning of the negotiations, when the British 
government presented in February, 1957, its own conception 
of a free trade area embracing all the member countries of 
O.E.E.C., agricultural products were for practical purposes 
excluded from this common market. This position was un- 
deniably open to negotiation and discussion, and at the end of 
1958 — the point at which the Ockrent Memorandum put 
forward by the Six in the name of the Common Market took 
up a different position—it was generally admitted that the 
British delegation had not said its final word on the question of 
agricultural products. It is obviously difficult to establish a 
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common market between some countries which are regular 
importers of agricultural products and others which have large 
agricultural exporting interests, while excluding agricultural 
products from the operation as a whole. 

In the eyes of the negotiators in Paris, the explanation of 
the position taken up by Britain was clear. Two sets of con- 
siderations were involved: on the one hand, the particular 
form of protection by means of subsidies that the British govern- 
ment had granted the farmers and the strong political influence 
of the farming interests; on the other hand, the problems 
raised in respect of import duties on agricultural products by 
the Imperial Preference system. It is probable that, if there had 
been the political will for the negotiations to succeed, a solution 
would have been found. Indeed, the same problem confronted 
the British when they created the E.F.T.A.; in this grouping, 
too, some countries have dominant interests as exporters of 
agricultural products and could not accept the idea of a 
common market limited to industrial products. The difficulty 
has been resolved by arrangements for agricultural products 
which include, within the system of organized markets which is 
now general for agricultural products in all the countries of 
Europe, agreed quotas for the exporting countries. 

Is there — and this is the question we have to ask ourselves 
at this stage — a fundamental difference between the solutions 
adopted in respect of agricultural products in the Common 
Market and in the Free Trade Association? In the common 
market system, the removal of quantitative restrictions and of 
customs duties for agricultural products are clearly laid down; 
but the signatories of the Rome Treaty know perfectly well 
that it is not sufficient to deal with quotas and tariffs on agri- 
cultural products to ensure freedom of movement for them. 
For a long time, there has been a system of organized marketing 
for this product or the other: to create a common market for 
agricultural products means simply to create a market organ- 
ized along common instead of national lines. 

The difficulty of this task was recognized in the Rome 
Treaty, and the transitional periods allowed for the creation of 
the common agricultural market are by implication longer than 
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the twelve or fifteen years envisaged as a general rule. Since the 
Common Market came into effect, numerous negotiations have 
taken place between the agricultural interests of the Six 
countries and the European Commission. These have resulted 
in a statement which has shed light on the situation without, 
however, throwing up any particularly rapid and constructive 
solutions. The fact that it is recognized that the normal methods 
of economic liberalism do not hold out the solution is never- 
theless an important contribution towards defining the limits of 
the problem and keeping it within bounds. 

The solution adopted in the E.F.T.A. in respect of agri- 
cultural products is a different one. Markets for agricultural 
products organized on national lines are retained but ex- 
changes of produce are provisionally agreed which are 
sufficiently large to safeguard the positions of the different 
national interests concerned. This method is strictly transi- 
tional. One day it will have to be replaced by something more 
coherent and more constructive if it is desired to ensure that 
the problem of trade in agricultural products does not become 
too great and does not extend progressively to the products of 
the food industries, as well as having reactions on the cost of 
living. For these reasons, I feel it can be stated that the solution 
adopted for agricultural products in the E.F.T.A. is no more 


than a temporary one, that sooner or later principles will have ( 


to be adopted similar to those accepted in the Common Market. 
I do not think that the problem of Imperial Preferences need 
complicate this too much. I do not see, therefore, in this 
particular difficulty, an insurmountable obstacle to a workable 
method of association between the Six and the Seven. 


How Avert the Division of Europe? 

Having examined the principal ideas which have been 
invoked so frequently, and apparently wrongly, in opposition 
to negotiations between the Six and the other members of 
O.E.E.C., let us consider what now has to be done in order to 
establish the bridge which is so much desired between the two 
groups. In other words, how are we to get out of the present 
impasse ? 
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The first problem is undoubtedly to have the political will 
to break the deadlock, and in this connection the first essential 
is to recognize the finality of the whole European construction. 
If Europe recognizes the need to unite and to rise above her 
historic differences, it is because she is well aware of the con- 
genital weakness resulting from her partitioning into small 
national units. It is because she wishes once again to exercise 
the civilizing influence in the world which she possesses and of 
which she is mindful; she wants to make her voice heard again 
in the concert of nations and to influence the course of history. 
Nobody denies that Europe still has many truths to give the 
world, many gifts making for the happiness of mankind. If the 
voice of Europe is to be heard, she must possess the power 
which is indispensable if her voice is to be loud enough. 

It is against this background that the only possible solution 
is unified action by all the countries of Europe. Can this united 
action be limited to six among them? It is sufficient to put the 
question and to understand history to realize that such a 
solution is incomplete and insufficient, that this limited unity is 
no cause for satisfaction, other than as one step along the road 
already achieved. Looking ahead, however, what we want is a 
complete Europe, that is to say the unity of the whole of Free 
Europe. To bring this about while taking account of the par- 
ticular interests of each country, of the extent to which each 
country can contribute to its evolution, it is obviously necessary 
that the initiative of the Six countries be regarded as something 
which is capable of extension to the rest of Europe. The associ- 
ation envisaged by the Rome Treaty, and stated to be desirable 
in the declaration of the signatory governments, necessarily 
remains, therefore, the objective to be pursued; and it has to be 
achieved rapidly. 

If it is impossible for the other members of O.E.E.C. to 
accept the solutions of the Rome Treaty, it is imperative all the 
same that they should analyse the Treaty carefully and that 
each of them should state exactly what are the difficulties they 
encounter. We have to get away from general ideas and 
gratuitous affirmations and ask the more precise question: 
what are the specific difficulties ? 

a 











474 PARLIAMENTARY AFFAIRS 


It is also necessary that the Six, for their part, should stop 
making excuses for pursuing national policies under the pre- 
text of following a European policy. National separatism cannot 
be allowed to annexe the European cause and, on this issue too, 
clarity must be brought into the debate. 

If Europe is a specific problem one cannot, as the Com- 
mission has proposed in one of its memoranda, look for world- 
wide solutions to European problems. Why should this be 
attempted ? Doubtless because the other countries of Europe 
have invoked purely commercial considerations. If that is the 
approach, one is bound to agree that world-wide solutions are 
in principle possible; it is only if the appeal is to political 
considerations that the solution has to be a European one. 


The Political Requirement and the Role of the U.K. 

Objections to a policy of associating the Six with other 
European countries based on the supposed hostility of the 
latter to the political unity of Europe have been directed 
principally against the United Kingdom. In consequence, it 
seems to me essential that the political objective of the United 
Kingdom should be stated in the clearest possible way, so as to 
make it impossible for a policy of enlarging the circle of the 
Six to be rejected on the excuse that the traditional policy of 
the United Kingdom is to maintain a divided continent. 

This striving for European unification which seems to me 
indispensable in the case of the United Kingdom is clearly the 
key to the international political problems of our time. It is 
difficult to imagine that there could be any doubt that this in 
fact is the goal, all the more as the support of the United States 
of America is undoubtedly being given to the political unifi- 
cation of Europe. 

One of the misunderstandings which have arisen in recent 
years derives from the ambiguity which exists about the forms 
the political unity of Europe should take. It is essential to 
realize that the Rome Treaty does not deal with this question 
in any way, and in particular that it makes no declaration either 
for or against federalism. Its institutional system leaves an 
enormous amount of flexibility as to the course customary 
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developments will take,! and this great flexibility ought, in my 
opinion, to be welcomed by all those who are faced at the same 
time by their national preoccupations and by the conviction 
that it is necessary to rise above them. 

The declaration made in Paris on 2nd June by Mr. John 
Profumo, Minister of State, indicating the readiness of the 
British government to consider joining the European Atomic 
Community and the European Coal and Steel Community, 
could represent an important step on the way towards a 
solution of the problems of Europe. It is in fact clear that the 
full participation of the United Kingdom in the two great 
Communities administering individual industries is a genuine 
indication of the political will to take part in the unification of 
Europe. All the problems of joining, or becoming associated 
with, the Common Market ought to be eased by this provided 
that, on the side of the Six as of the Seven, there is a genuine 
desire, free from reservations, to see this come about. 


The American Attitude and G.A.T.T. 

There are also those who declare that at present the 
United States and Canada are hostile to the association of the 
Six with the other member countries of O.E.E.C. This point 
has to be elucidated in the light of the principles of G.A.T.T., 
of which the United States and Canada are today the 
champions. 

The G.A.T.T. condemns in principle the establishment of 
preferential régimes between Contracting Parties which would 
extend to them privileges denied to others. It acknowledges, in 
Article 24, two clear exceptions: preferences between countries 
which agree to form (1) a customs union or (2) a free trade area. 

However strictly interpreted, the provisions of G.A.T.T. 
are perfectly compatible with the carrying out of a project such 
as the creation of a wide area of free trade, as envisaged in 1957 
and 1958 for Europe. They would also be perfectly compatible 
with the creation of a customs union embracing the Six and the 


1 For instance, the balance of power between the Commission and the 
Council, the competence of the Assembly, the Economic and Social 
Committee, etc. 
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Seven; but, apparently, at the present stage this idea is not yet 
acceptable to the Seven. If we were to remain indefinitely 
within the former vicious circle, in which the Seven cannot 
accept the formula of a customs union, in which some of the 
Six cannot accept a free trade area, and in which the United 
States and the G.A.T.T. accept only one of these two formulae, 
then we would have to conclude that the problem was in- 
soluble. Nevertheless we ought to seek a means of emerging 
from this impasse by analysing carefully, on the technical 
plane, what are the arguments against the formation of a free 
trade area or a customs union between all the members of 
O.E.E.C. I am convinced that, from the moment the political 
will existed to find a solution, the greater part of the technical 
problems could readily be resolved. 

If one has in mind the interests of world trade, and par- 
ticularly those of American and Canadian trade, it seems clear 
that the existence of a large free trade area or of a large 
customs union comprising the Six and the other O.E.E.C. 
countries would undeniably be of advantage, given the fact 
that such a grouping would include a large number of low- 
tariff countries and taking account of the influence they would 
necessarily exert on their fellow members of the group in 
favour of liberalism and the reduction of tariffs. 

Here again, objective analysis of the technical elements of 
the problem reveals the possibilities of a solution and one 
returns inevitably to the fundamental question of the existence 


of a political will. 
* * * 


In conclusion, I wish to emphasize that any means of 
avoiding the division of Europe requires as an antecedent 
condition the political will towards unification. This question 
ought to be clarified. Once that were done, the technical 
problems, if not easy, could nevertheless rapidly be resolved. 
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THE HOUSE OF COMMONS AND THE 
ESTIMATES, 1960 


by S. A. WALKLAND 


“ 


HAT this House, before consenting to the Second 
Reading of the Bill, desires to be satisfied that no 
improvement can be made in the machinery for the 
control and limitation of expenditure, as well by the super- 
vision of the Treasury as by the informed and effective exercise 
of the authority of this House.” This amendment to the 
Government motion of 16th March to give a second reading 
to the Consolidated Fund (No. 1) Bill, 1960, was tabled on 
behalf of a group of dissident Conservatives by Viscount 
Hinchingbrooke, the Member for Dorset (South), and 
inaugurated one of the more important procedural debates of 
recent years. 

The first hint that the perfunctory treatment which the 
House normally accords the Estimates was to be challenged as 
part of a general protest against the level and incidence of 
current Government spending came in February, on the 
motion in Committee of Supply to approve the Civil Vote on 
Account for 1960-61.1 Lord Hinchingbrooke, supported by 
Mr. Peter Thorneycroft and Mr. Gerald Nabarro, protested 
strongly against the usual casual manner in which the House 
approved the spending of £1,370,537,000 on account, and 
put a strong case for devoting more time and care in Com- 
mittee of Supply to detailed financial investigation of the 
Estimates nominally under discussion. Specifically Lord 
Hinchingbrooke asked the Opposition to surrender ten Supply 
Days to allow detailed scrutiny of a number of Votes, in the 
selection of which Government backbenchers would have 
equal rights with the Opposition. Mr. Gaitskell for his part 
made it clear that if there was to be any far-reaching change 
to allow the House to spend more time discussing detailed 


1H.C. Debates, 23rd February, 1960., cols. 196-206. 
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expenditure then he was not prepared to give up Opposition 
time for the purpose. Mr. Butler, for the Government, 
temporized, and it remained for Mr. Grimond to doubt 
whether general debate in Committee of the whole House was 
in any case an effective instrument for the sort of investigation 
which Lord Hinchingbrooke had in mind. 

That the matter was not to be allowed to rest at this point 
became clear some days later, when Lord Hinchingbrooke 
announced his intention of putting precept into practice and 
subjecting each Vote as it arose to short and sharp financial 
criticism, the Board of Trade Supplementary Estimates 
subsequently being given a thorough mauling by Lord 
Hinchingbrooke, supported on this occasion by Mr. Maurice 
Macmillan. Further interventions by the former deprecating 
the general form of debate in Committee of Supply led to the 
amendment referred to above. Lord Hinchingbrooke in the 
meantime had obviously been doing some research, since his 
amendment was couched in identical terms to one moved by 
E. F. L. Wood, later Lord Halifax, on the same Parliamentary 
occasion in 1920, and much of Lord Hinchingbrooke’s speech 
was a careful and fairly accurate rehearsal of the unfortunate 
history of attempts by the Commons to increase its influence 
over Government spending in the intervening period. On 
Treasury control he appeared satisfied that following criticism 
from the Estimates Committee the subject was currently being 
considered by a departmental committee under the chairman- 
ship of Lord Plowden, which is to report later this year. On the 
Parliamentary side he referred back to a little-known attempt 
by the National Expenditure Committee of 1918 to institute 
detailed cost statistics for government expenditure,’ praised 
the imaginative approach of the 1946 Procedure Committee 
to the problem of financial control, from whose proceedings he 
disinterred Lord Campion’s scheme for a Public Expenditure 
Committee to combine and expand the functions of the present 
financial committees of the House; with considerable justi- 


1 H.C. Debates, 16th March, 1960, col. 1319. See also S. A. Walkland 
and I. Hicks: “Cost Accounting in British Government”, Public Admin- 
istration, Spring, 1960 and H.C. Debates, 7th April, 1960, cols. 600-601. 
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fication dismissed the report of the recent Select Committee 
on Procedure as “jejune”, and brought to the attention of 
Members the suggestions which were put to the Committee 
by the present Clerk of the House, but which the Committee 
discounted. 

The subsequent debate revolved mainly around the points 
raised by Lord Hinchingbrooke, and is of interest for the insight 
which it affords into how the House itself views the financial 
procedure and machinery at its disposal. It was rather dis- 
concerting to find some misapprehensions still persisting 
concerning the functioning of parts of the present system, most 
marked in the views of members on the philosophy and working 
of the Estimates Committee, but by and large the debate 
elicited considerable agreement that any attempt to increase 
the current influence of the House over the substantive totals 
of the Estimates would find existing forms and machinery 
inadequate. Concern with administrative efficiency — the 
sphere currently occupied by the Select Committees on 
Estimates and Public Accounts — had its place, but when it 
came to substantial expenditure, then, in the words of 
Mr. Nigel Birch, “it is policy that matters” and “there is little 
use in multiplying Select Committees or rehashing the existing 
ones for the simple reason that under our system Select 
Committees can only deal with administration and not with 
policy. When we are spending thousands of millions of pounds, 
while, of course, it is right to do all we can to get administrative 
economies, the total we can ever get is relatively so small as 
never to be decisive”’. 

As Mr. Grimond observed, the real problem before the 
House was “‘the wider issue of how, in a democracy, in which 
the whole pressure is for more public expenditure, we are 
going to control the amount of national income which goes 
into that expenditure”, control in this wider sense apparently 
demanding, as Lord Hinchingbrooke’s amendment had 
required, “informed”? and substantial participation by the 
House in the setting of specific levels of government expen- 
diture, occasionally pressed to the extent of constraining the 
government to substitute the Commons’ judgment for its own 
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over the totals of particular Estimates and the order of 
priorities which their details emphasize. The plain truth of 
‘ the matter, recognized by a few speakers in the debate, is that, 
pace Dr. Paul Einzig, whose recent book The Control of the Purse 
Lord Hinchingbrooke warmly commended to the attention of 
members, control of expenditure on this definition has never 
yet existed; it was equally clear to some speakers that 
arrangements to attain it would need to be started from 
scratch. According to Mr. John Eden, what was wanted was 
not “the reincarnation of some ancient piece of machinery 
operated long ago at a time when it was probably easy to do 
that sort of thing and when Income Tax was only a shilling 
in the pound. What we are asking for is that this problem 
should be looked at afresh in the light of modern conditions, 
of modern rates of expenditure and taxation, and that the 
procedure of the House should be adopted to suit modern 
needs”. 

The debate was fairly prolific of suggestions, a number of 
which appear to hold out possibilities of advance along lines 
where progress has long been halted by the caution of Proce- 
dure Committees and indifference or hostility on the part of 
the executive. The few hardy annuals which re-appeared 
during the debate — such as an Economic Parliament along 
lines originally conceived by Mr. Churchiil, revived on this 
occasion by Major Legge-Bourke, or the abolition of the 
Cabinet in favour of a municipal committee system, advanced 
again in all seriousness by Mr. Emrys Hughes — can be 
discounted as evidence of either ill-digested research or mis- 
placed enthusiasm. Lord Hinchingbrooke, however, put 
forward a number of disconnected suggestions, garnered from 
a variety of authorities, the probable effects of which are 
worth examining. His main contribution was to repeat his 
earlier suggestion for a partial change in the form of proceed- 
ings in Committee of Supply. With this he coupled two reforms 
proposed by Clerks of the House—Lord Campion’s suggestion 
for a unified Public Expenditure Committee, and Sir Edward 
Fellowes’ proposal to the recent Procedure Committee that 
Supply for the year should be further split, by taking a second 
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Vote on Account in the summer, and the final Vote for any 
financial year in late autumn, thereby providing the House 
with an opportunity to keep finance under more continuous 
review than the practice of voting the whole of Supply by the 
summer affords at present. 

The proposal for a day or days on which finance could be 
debated in October was endorsed by Mr. Grimond and 
Mr. Nigel Birch, and Mr. Butler, replying for the government, 
went so far as to promise “general conversation” on the point 
later in the year. Whether or not accompanied by a final 
grant of Supply a later debate would no doubt give the govern- 
ment some sense of the temper of the House in regard to the 
total of the following year’s Estimates before these crystallize 
into definite proposals, but in default of detailed knowledge 
of the considerations entering into specific totals nothing in 
the way of positive control over the level of the Votes could 
be achieved. Apart from the technical point that in isolation 
the Parliamentary Estimates give a distorted picture of the 
financing of particular government operations, this almost 
complete ignorance of the cumulative administrative decisions 
making towards individual Estimates is also the reason why 
any current attempt to examine proposed expenditure in 
Committee of Supply is bound to be ineffectual. Yet this was 
the course of action which Lord Hinchingbrooke urged upon 
the House, and which he obviously derived from Dr. Einzig’s 
book. Dr. Einzig in The Control of the Purse deprecates the 
changed character of Supply proceedings in this century and 
advocates a return to the late nineteenth-century practice of 
using Supply days to pass actual Votes under critical review, 
illustrating his thesis that control could currently be achieved 
by this means by listing twenty-three instances of amendments 
moved in Committee of Supply against the government of the 
day which were successful in reducing specific Estimates.1 The 
examples he cites are not persuasive. In practically every case 
the amount in question was petty, the interventions reflected 
little else other than the prejudices of individual members, and 


1 Paul Einzig: The Control of the Purse (1959), ch. 31, “Government 
Defeats over Estimates”, 
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cuts in Estimates made so abruptly must have been disruptive 
of matured departmental policy. There is no particular merit 
in Commons’ control of this nature; the all-too-commonly held 
view that because of its representative character Commons’ 
participation in financial matters is by definition beneficial 
regardless of its quality should be discarded once and for all. 
Some idea of the superficial ‘‘control’’ likely to result if the 
same form of proceedings were to be generally applied in 
present circumstances can be gained from debates on Supple- 
mentary Estimates, which are usually given the sort of scrutiny 
which Einzig advocates for the main proposals of the year. 
The debate this session on the Board of Trade Supplementary 
Estimate for 1959-60 is instructive in this respect. These Votes 
yielded numerous examples of what the right-wing Conserva- 
tives regard as unwarranted aid to private industry, Lord 
Hinchingbrooke singling out for criticism an item of £1,500 
for the Council of Industrial Design, whilst Mr. Maurice 
Macmillan fastened on a grant of £5,250 for a British Pro- 
ductivity Council publication. Both interventions were 
obviously attracted by the small size and isolated nature of the 
sums in question, and no attempt was made to assess their 
merit in terms of value for money, points which did not escape 
a Labour member, who commented “I beg of these new 
‘hatchet men’ not to go round chopping off flourishing and 
useful twigs and missing the big trees of expenditure which 
really need attention rather than these. I wish we could have 
this attention to defence expenditure, for example, and the 
same team of economists keeping up a running gauntlet on 
those occasions.?” 

This, however, is something the House is not and never has 
been equipped todo. Neither its unofficial nor its official sources 
of information can let it display the same insight into depart- 
mental business which has resulted in the compilation of an 
Estimate; its party “subject” groups are both deprived of 
essential information and justifiably suspect by the executive, 
whilst it is only occasionally that the reports of the official 
Estimates and Public Accounts Committees yield the sort of 
1 H.C. Debates, 14th March, 1960, col. 1007. 
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information which supplements the purely financial data of 
the Estimates and makes criticism in depth possible. There are 
exceptions — for example, in a reasoned attack this session on 
the 1959-60 Supplementary Estimate for the National Health 
Pharmaceutical Service Dr. Edith Summerskill was able to 
draw with considerable effect on criticisms contained in the 
Auditor General’s Report on the corresponding Appropriation 
Account for the previous year.1 Normally, however, both 
financial committees deal with aspects of departmental organi- 
zation which cannot be directly related to actual Estimates, 
the Estimates Committee in particular now being effectively 
outside the annual cycle of public finance. Although a number 
of speakers in the March debate would have liked to see either 
it or a Public Expenditure Committee more involved with 
current Estimates, the whole history of the Estimates Com- 
mittee, as set out by Chubb, indicates that this would be a 
distinctly retrograde step, and the Committee is best left to 
pursue its present limited aims undisturbed. 

The need for some auxiliary to the House was fairly widely 
felt by speakers in the debate, however, some of whom can- 
vassed yet again the more thoroughgoing solution of advisory 
committees, with terms of reference enabling them to empha- 
size the policy factors entering into financial proposals rather 
more than any present committee. Mr. Emrys Hughes went 
counter to the official Labour view on advisory committees of 
the House and advocated a Standing Committee on Defence 
and the Service Estimates. Mr. Grimond also put the case for 
more specialized standing committees and suggested experi- 
menting with the Committee on the Colonies which was turned 
down in the recent procedure enquiry. He gave as his view 
that “more work might be done by groups of Parliamentarians 
who really know about and are really interested in the subjects 
under review. I do not believe we shall get proper attention 
given to these subjects till we focus the attention on them of 
people who know about and are interested in them and who 
keep them constantly under review”. 

Although successive governments have proved impervious 

1 H.C. Debates, 14th March, 1960, cols. 1037-1039. 
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to arguments along these lines it is hard to withstand their 
Jogic. Specialist committee work is infinitely superior as a 
means of interpreting a financial proposal than the combina- 
tion of outdated experience and second-hand administrative 
gossip which in default of anything more reliable the House 
falls back upon on the rare occasions when debate in Committee 
of Supply takes a financial turn; the advantages which the 
intelligent use of technical auxiliaries would confer completely 
outweighing the objections to them, especially when these are 
based on a formal constitutional analysis which particularly at 
the present time is increasingly unreal. The commonest objec- 
tion, the old chestnut that advisory committees would control 
and not merely report on policy, was raised for what is to be 
hoped is the last time by the recent Committee on Procedure.! 
The short answer is that of E. F. L. Wood in the 1920 debate 
on financial control — “it depends what you mean by dealing 
with policy. I do not want any Estimates Committee to deal 
with policy in the sense of directing policy, but it might be 
valuable to have an Estimates Committee which would be able 
to report on particular classes of Estimates.and say ‘We find 
that for the service that you demand to carry out a certain 
policy this is efficient and economical administration. We also 
point out that if you choose to dispense with such and such an 
item of policy you could save so much money’, merely giving 
the House of Commons the information, on which they would 
then take the responsibility, if they chose to do it, of asking the 
Government to vary their policy”.? Whether such auxiliary 
committees, in a necessarily close relation to the House, could 
maintain the degree of unanimity essential if their reports were 
to be coherent and reliable working documents is difficult to 
answer in advance of actual experience. That a higher pro- 
portion of government business than is normally thought is 
capable of being treated in a comprehensive and non-partisan 
fashion in a committee room is indicated by some of the more 
ambitious reports of the Estimates Committee, where it is 
apparent that the committee is skirting the boundary set for it 


1 Report of the Select Committee on Procedure, 1959, p. xxv. 
? H.C. Debates, 24th March, 1920, col. 512. 
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by the most liberal interpretation of its terms of reference 
which it thinks they can bear, and could have penetrated 
further into the work of the department concerned without 
provoking fundamental disagreement amongst its members. 
That this should be so is not surprising — ninety per cent. of 
administration is non-political, and it is only occasionally that 
a change of emphasis with financial repercussions might pro- 
duce differences of opinion. 

As to the use which the House might make of such reports, 
it is of little help to follow some speakers in the March debate 
and argue that since by and large the work of existing Select 
Committees get scant attention from the House reports from 
an advisory system would be similarly ignored. By well- 
established conventions the House is not normally required to 
compel the attention of the executive to the views of Select 
Committees. Moreover, the Committees deprecate too close 
an interest by the House in their work since their authority 
with the executive is undermined if their reports are put to 
political use. Advisory systems, however, presuppose attention 
to their work on the part of the House, and it is the inherent 
difficulty of supposing that debate would conform to the same 
high standards and comprehensive approach which should 
inform the reports themselves which throws doubt on the 
feasibility of any such system as the one outlined here. It is 
only possible to cite the evidence of the March debate, in 
which a number of appeals were made to the House as a whole 
to recognize its corporate duty irrespective of party in matters 
of expenditure. A major allegation of Lord Hinchingbrooke’s 
was that by interpreting its function in a strictly political sense 
the Opposition had abdicated its proper constitutional réle in 
financial matters, and he asked for its support in instilling a 
more rigorous attitude on the part of the House. Mr. John Eden 
quoted a former Chancellor as saying “I ought to get the 
support of the House, first in resisting new expenditure, how- 
ever laudable, as well as in cutting off branches of services 
which, good and useful as they may be, are of such a character 
as at the present time we cannot afford to keep up”, and went 
on to add “That is what we are doing today, and I emphasize 
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‘we’. It is not for the Opposition alone but for the House . ., 
the Executive must bring the whole House into close co- 
partnership with it in this drive for economy”. 

The reaction of the government was on the whole en- 
couraging. Mr. Butler admitted that after examining the 
terms of reference of the Committee on Estimates ‘“‘there is no 
body which considers what I described as administrative 
policy, and that is the gap which we are gradually working 
towards in the course of this debate”, and promised to con- 
sider ‘‘some variants under which the Committee on Estimates, 
or, as was suggested by Mr. Chamberlain in 1920, a Com- 
mittee on Expenditure, should have an opportunity of 
considering administrative policy earlier in the year’’. If this 
means a committee of the House with no policy restriction 
on its terms of reference it represents a distinct advance in 
thought on relations between the House and the government. 
To a straight question by Mr. Grimond whether, if the 
government were forced to reduce Estimates as a result of 
action by the House based on committee reports, it would 
treat the matter as one of confidence, Mr. Butler refused to 
lay down a general rule, but appeared unperturbed at the 
prospect of a hardening of the attitude of the House. 

All this is very hopeful, but it might be unwise to be too 
optimistic. There have been occasions in the past when far 
more serious misgivings about the quality of Parliamentary 
control of expenditure have been voiced, the period from 
1918 to 1921 standing out for intensity of feeling on the subject, 
yet the immense head of reforming pressure which was built 
up in Parliament and sections of the administration left very 
few permanent traces. The concern manifested earlier this 
year arose from no such longstanding and well-charted dis- 
satisfaction with the entire basis of financial control — apart 
from its immediate origin in current right-wing Conservative 
ideology it was more of a reflex prompted in part by the recent 
unsatisfactory outcome of the procedure enquiry, and also by 
an awareness that in a prolonged period of one-party govern- 
ment, over-adherence to techniques of formal political 

1 H.C. Debates, 16th March, 1960, cols. 1335-6. 
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opposition, predicated on a constitutional theory of the 
regular alternation in office of the parties, is reducing the 
Commons to complete ineffectuality. Government expenditure, 
in theory of primary concern to the House, yet in practice 
almost completely neglected, merely serves to illustrate the 
current constitutional dilemma of Parliament at its most 
obvious. It is impossible not to agree with Dr. Bernard Crick 
that “Parliamentary reform is needed, not to change the 
constitution, but to preserve it”’,1 and the debate last March is 
some slight indication that this is becoming apparent to both 
the House and the government. 


POSTSCRIPT 


Since the foregoing article was written, the Government 
has announced its actual proposals,? which consist of a number 
of hastily-concocted reforms resting upon and tending to per- 
petuate the confusion which still exists concerning the current 
réle of the Committee on Estimates. The strength of the Com- 
mittee is to be augmented to allow it to set up a further 
sub-committee. It is proposed that the larger Committee, in 
addition to what Mr. Butler calls “‘its detailed examination of 
selected Estimates”, will be asked to report on the spring 
Supplementary Estimates in time for them to be approved 
before the end ofa financial year, and to examine the principal 
variations between the main Estimates in any one year and 
those of the preceding year, to provide a basis for a debate on 
Government expenditure in the autumn. In addition three 
Supply days are to be allotted for debating selected Reports 
from the Estimates and Public Accounts Committees. 

These extra tasks are likly to divert the Estimates Com- 
mittee from what since 1946 has proved to be an unexpected 
but useful line of development, and to alter the entire shape 
and character of its investigations. The new attempt to relate 
the work of the two financial committees with proceedings in 
Committee of Supply, with its corollary of shorter and earlier 


1 Bernard Crick: ‘‘Some Reflections on the Late Election’’, Public Law, 
Spring, 1960 


* H.C. Debates, 26th July 1960. 
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Reports, discounts the experience of the Estimates Committee 
that by and large attempts at correlation are inconsistent with 
a thorough and realistic approach to its duties. The task of 
reporting on variations in successive years’ Estimates involves 
some contradictions between the Committee’s present order of 
reference, which restricts it to administration, and the new duty 
of examining major policy, an inconsistancy which Mr. Butler 
admitted needed further examination. A more substantial point 
is that given their present form it is debatable whether the 
varying trends of the Parliamentary Estimates have any great 
significance outside the context of the private Departmental 
“forward” Estimates. Without ample knowledge of the Govern- 
ment’s continuing plans and commitments the Estimates Com- 
mittee’s examination and any subsequent Parliamentary 
pressure to adjust the level of a particular year’s proposals are 
likely to be ineffective. The recommendations of the Plowden 
Committee on Treasury control as to whether these forward 
Estimates can be published will bear very distinctly on the 
success of the reforms announced in July in the machinery of 
Parliamentary control. 
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HAWAII: THE FIFTIETH STATE 


by Norman MELLER 


N ast August, 1959, by Presidential Proclamation, 
Hawaii was admitted as the fiftieth state of the Union. 


This action brought into the United States an area 
abounding in unique attributes, some of which are sure to 
make an imprint on both domestic politics and the foreign 
relations of the nation. As a non-contiguous, island-state, 
precedent may have been set for future policy regarding the 
United States’ other island possessions. As the only state with 
a predominantly Oriental population, Hawaii’s cultural ties 
with the Far East offer the United States a bridge to the peoples 
of that area as well as all of Southeast Asia. Probably less 
significant politically, although in no sense less unique, Hawaii 
brings into the Union its most southerly point, its wettest spot 
(Mount Waiaeale, on the Island of Kauai, with an average 
rainfall of well over 400 inches a year), its mildest climate, and 
the world’s biggest active volcano, Mauna Loa. Paradoxically, 
despite the Island’s small land area, within Hawaii’s borders 
are found the largest sugar cane plantation, the largest fruit 
orchard (pineapple), and the second largest cattle ranch in the 
United States. To top this list of unusual characteristics, while 
spending hundreds of thousands of dollars agitating for state- 
hood on the premise that the Islands were no different than 
any of the other territories which had been granted statehood, 
Hawaii was simultaneously expending many more times that 
amount on advertisements extolling its uniqueness, all to 
attract tourists to its shores. 


Hawaii — the setting 
Anthropologists chart the Hawaiian Islands as the northerly 
point of the great Polynesian Triangle, with New Zealand in 
the Southwest and Easter Island in the Eastern Pacific. Viewed 
on a map, the isolation of the Islands in the Northern Pacific 
F 
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becomes readily apparent. This has afforded Hawaii a sense of 
unity sufficient to enable it to develop its own governmental 
processes, notwithstanding the fact that seven major inhabited 
islands are strung along a 350 mile arc of ocean. 

The total land area of Hawaii covers 6,435 square miles, 
greater than the States of Delaware and Rhode Island, or the 
latter and Connecticut combined, and only slightly smaller 
than New Jersey or Massachusetts. Precipitous mountains and 
waste area due either to undecomposed lava flow or extreme 
aridity limit cultivated cropland to only 7.5 per cent. of the 
total. The one third of the Islands classified as grazing land 
includes vast stretches which support few head of cattle. 
Similarly, listing over one-fourth of Hawaii as “‘forest reserve” 
fails to indicate that the Islands make little use of their limited 
forestry resources, and currently that it is water which is being 
harvested from these reserves. 

The Island of Oahu, for all practical purposes its boundaries 
coterminous with the City and County of Honolulu, far out- 
strips the other islands in economic and political importance. 
Oahu is the only one of the Hawaiian chain which possesses a 
good, natural harbour — and with the opening of Pear! Harbour 
by the Navy, two. The superiority of Honolulu’s harbour 
resulted in its becoming an important port of call by the turn 
of the nineteenth century, and with the waning of the whaling 
era after the Civil War in the United States, Honolulu became 
the undisputed principal harbour of the Islands. Gradually, 
the financial life of Hawaii under the Monarchy in one way or 
another tended to be controlled through decisions made in 
Honolulu at the headquarters of nation-wide institutions. Later, 
under Territorial status, the bulk of Hawaii’s people shifted to 
Honolulu, so that today, Oahu accounts for about four-fifths 
of Hawaii’s nearly 600,000 estimated civilian population, five- 
sixths of its land values, and 85 per cent. of its retail sales. 

The exploitation of Hawaii’s resources has long depended 
upon intensive cultivation of the soil and has capitalized on the 
year-round growing season possible in the tropics. The econ- 
omic institutions of Modern Hawaii rose around its sugar 
plantations. The raising and canning of pineapple furnished 
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the Islands with its second largest industry, an industry which 
was unimportant until 1910, when a history of rapid but 
sporadic expansion began. It, too, relied upon the plantation 
system. Gradually, another resource of Hawaii has come to 
overshadow the importance of sugar and pineapple. The 
Islands’ strategic position in the Pacific has brought an ever- 
increasing volume of federal defence money to its shores, so 
that federal expenditures ($421 million) for the year 1958 far 
exceeded the mainland dollars which sugar and pineapple 
production contributed ($227 million) to Hawaii’s income.! 

While once plantation crops were considered to be the 
mainstay of Hawaii’s economy, they no longer occupy such 
position, nor are they looked to for taking up the slack should 
United States defence expenditures taper off. Tourism is 
regarded as the industry which will ultimately become Hawaii’s 
major source of income. The tourist industry in 1958 provided 
roughly $83 million from direct visitor expenditures, and 
brought over 171,000 tourists to Hawaii for at least overnight 
stays. However, by 1969 it is estimated that these totals will 
have been swollen to over 643,000 visitors contributing 
$223,000,000 to Hawaii’s economy.” 

The scarcity of usable land in Hawaii has been intensified 
by a system of land holdings which traces back to the days of 
the Monarchy. The three levels of government in Hawaii — 
federal, state, and loca] - account for about 42 per cent. of 
the land area of the state and sixty private owners, including 
in their number corporations and estates, hold nearly half of 
Hawaii’s acreage. Over seven-eighths of the total area of the 
Islands is thus accounted for by these few public and private 
owners. This concentration of land ownership is even more 
pronounced if each of the main islands in the Hawaiian chain 
were to be singled out for individual attention, and reaches the 
critical point on Oahu with its population density of 640 persons 
per square mile in 1950, a density which exceeded that of 


* Bank of Hawaii, ‘‘Hawaii: Achievements as a Territory, Opportunities 
as a State’, 1959 Mid-Year Report; Honolulu, Hawaii, p. 28. 

*Research Committee, Hawaii Visitors Bureau, ‘“‘Annual Research 
Report on Visitors to Hawaii’’, 1959; Honolulu, Hawaii, p. 24. 
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Ceylon, the United Kingdom or Japan, and approximated 
that of Puerto Rico. Plantations, ranches, industry and com. 
merce have all developed within a physically restricted frame, 
Today this is undergoing rapid readjustment due to the pressure 
on housing of the State’s exploding population and the expan- 
sion of tourist facilities. 

With the rise of the sugar plantation, labourers were 
brought to the Islands from all over the world to work in the 
fields. Although many subsequently returned to their home- 
lands or continued on to the continental United States once 
they had fulfilled their contracts, enough remained to alter for 
all time Hawaii’s demographic landscape. Chinese, Portuguese, 
Japanese, Korean, and Filipinos constituted most of the labour 
imports, but South Sea Islanders, Galicians, Germans, Puerto 
Ricans, Russians, Scandinavians, and Spanish added addi- 
tional variety to the ethnic potpourri. The 1960 decennial 
census currently is determining the ethnic composition of 
Hawaii’s population; a decade previously the census found it 
to be divided as follows: Japanese, 36.9 per cent; Caucasians, 
23.0 per cent; Hawaiians and Part-Hawaiians, 17.3 per cent; 
Filipino, 12.2 per cent; Chinese, 6.5 per cent; others, 4.1 per 
cent. It is reflective of this ethnic diversity that Hawaii’s first 
United State Senators and Representative are named, respect- 
ively, Fong (Chinese), Long (Caucasian), and Inouye (Japan- 
ese). Hawaii not alone represents one of the world’s best 
examples of racial amalgamation but also serves as the United 
States’ showpiece of racial harmony. 


Historical development of government 

Iolani Palace, a six-towered, three-storied structure of un- 
certain architectural antecedents in the centre of Honolulu, 
ranks as an Island tourist attraction. Of all the lands under the 
American flag, only Hawaii was a self-governing kingdom and 
Iolani enjoys the distinction of being the only monarchial 
palace on American soil. 

Hawaii first became known to the civilized world in 1778 


1 Andrew W. Lind, Hawaii’s People (Honolulu: University of Hawaii 
Press, 1955), P- 27: 





as an 
hame 
islanc 
rule | 
left i 
Ame! 
ing 0 
the c 
the | 
restr 
a De 
gove 
in 18 
legis] 
estat 
pow 
Fina 
soug 
pow 
repu 
Unit 
I 
Haw 
had 
Isaa 
ham 
whil 
out 
Min 
duce 
cessi 
peri 
posi 
mar 
Briti 
gove 
1) 
Dest: 


ated 
om- 
ime, 
an- 
vere 
me- 
mee 
for 


our 


id 


d it 
nt; 
irst 


an- 


a 2 





HAWAII: THE FIFTIETH STATE 493 


as an isolated group of petty kingdoms. By 1810, with Kame- 
hameha I acknowledged as suzerain, a single monarchy with 
islands-wide jurisdiction came into existence. Kamehameha’s 
rule ushered in a form of centralized government which has 
left its impress on Hawaii to this day. Shortly after his death, 
American missionaries brought to the Islands an understand- 
ing of limited government as well as inculcated the rights of 
the common people.! The seed of their teaching took fruit in 
the magnanimous self-imposition by Kamehameha III of 
restraints upon arbitary government through promulgation of 
a Declaration of Rights in 1839 and in the sharing of powers of 
governance through the granting of Hawaii’s first constitution 
in 1840. This constitution was followed by grants of constituent 
legislation in 1852, 1864, and 1887, with the last clearly 
establishing a constitutional monarchy in which the King’s 
powers were curtailed by cabinet and national legislature. 
Finally, in 1893, Queen Liliuokalani was deposed when she 
sought to lighten the constitutional bonds on monarchial 
power, and Hawaii for a few years briefly experimented with 
republican government while awaiting annexation by the 
United States. 

Paralleling American influence in the development of 
Hawaiian government was that of the British. Kamehameha I 
had the assistance of two British seamen, John Young and 
Isaac Davis, in the welding together of his kingdom. Kame- 
hameha II and his queen died in London in 1824 from measles 
while on a state visit to the court of King George IV. Through- 
out most of the monarchy, British citizens served in the 
Ministry or as personal advisers to the Hawaiian rulers. In 
duced by Vancouver, Kamehameha I had made nominal 
cession of his Kingdom to Great Britain, but except for a short 
period of five months in 1843, the latter never performed any 
positive act of suzerainty. During this Paulet episode, the com- 
mander of a British warship forced a provisional cession and a 
British Commission ruled. Acting in accordance with his 
government’s policy of guaranteeing the independence of 


*Norman Meller, “Missionaries to Hawaii: Shapers of the Islands’ 
Destiny”, Western Political Quarterly, 11: 4 (December, 1958), 788. 
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Hawaii, Admiral Richard Thomas, commander of the British 
squadron in the Pacific, sailed to Hawaii to restore the 
monarchy. The later Hawaiian rulers looked toward the 
example of Great Britain and British institutions, such as 
establishing the Anglican Episcopal Church in Hawaii, to pre- 
serve the monarchy, so that British in the Islands tended to be 
identified as supporters of the king at the time of the over. 
throwal of the monarchy. It was a combination of relative pro- 
pinquity, the economic ties of sugar, and the flow of inter. 
national events that saw the Sandwich Islands of Captain 
Cook become part of the United States rather than of the 
British Empire. The flag of Hawaii supported — and still does - 
the British Union Jack on the upper left corner, superimposed 
on alternating stripes of red, white, and blue, a reminder to 
this day of the British role in Hawaii. 

The first four constitutions reflected the application of 
American constitutional principles to government cast in a 
monarchial frame, and the constitution of the Republic mainly 
substituted an indirectly-chosen President and cabinet for king 
and ministry. With President McKinley’s election, annexation 
seemed assured and Americanization completed, but although 
a treaty was signed in 1897, it was rejected by the United 
States Senate. However, in the following year a Joint Resolu- 
tion was passed annexing Hawaii, and in 1900 Congress 
adopted an Organic Act erecting a complete structure of 
government for the new Territory. 

The underlying schema of the Hawaiian Organic Act from 
its inception was two separate structures of government existing 
side-by-side in the Islands, one federal and the other territorial, 
similar to that in any state. Unlike Alaska, the only other in- 
corporated territory of the United States, there was to be no 
mingling of structure nor confusion of function. No single 
(federal) judiciary was to hear both local and federal matters. 
Although the federal government took title to public lands in 
the Islands upon annexation, unlike her sister territory where 
until recently the federal government.controlled and itself 


For history of Hawaii see Ralph S. Kuykendall and A. Grove Day, 
Hawati: A History (New York: Prentice-Hall, Inc., 1948). 
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administered 98 per cent. of Alaska’s area, Hawaii’s territorial 
government supervised the use of this land within the dictates 
of the Organic Act, and received the proceeds derived there- 
from, much as any state on the mainland treated its own public 
domain. In those few cases where territorial agencies performed 
services for the federal government, it normally was on a 
voluntary basis and not as a subdivision of the United States 
directed to serve as a federal field office. 

In the tradition of previous provision made for United 
States territories on the mainland, the Organic Act called for 
a locally elected, bicameral territorial legislature and a terri- 
torial governor and secretary appointed by the President with 
the consent of the United States Senate. A local judiciary was 
similarly appointed. Territorial statute filled in the interstices, 
and in general structure and process the territorial government 
closely resembled those of the states on the mainland. Hawaii 
was allotted a non-voting delegate who sat in the House of 
Representatives, and he for half a century was the only official 
chosen in an islands-wide election. Federal district judges 
functioned much as they did on the mainland, although as 
these courts were not established under the Judiciary Article 
of the U.S. Constitution, Hawaii’s federal judges did not enjoy 
some of the protections and benefits of their mainland con- 
freres, such as life tenure. Only the ambiguity of the governor’s 
statutory position appeared to confuse the demarcation between 
federal and territorial edifices in the Islands; in fact, the 
governor never became the representative of the President in 
overseeing the execution of national laws in Hawaii by federal 
departments or agencies charged with their administration. 

The formal lines of responsibility laid down by law between 
the Territory of Hawaii and Washington only concealed the 
tenuousness of attributing to them more than nominal federal 
supervision of Hawaii’s territorial government. This may 
appear somewhat quixotic, since the President through his 
appointees and ultimately Congress through its enactments 
could control al] government in Hawaii. No enactment of the 
territorial legislature was ever invalidated by Congressional 
action, and unlike Guam and the Virgin Islands, Washington 
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had completely surrendered the settlement of local executive. 
legislative disagreements to the contestants in Hawaii. Onc 
having established the broad frame of government for the 
Territory, and after a few watchful ministrations during the 
initial years of the Territory’s life, Congress permitted the 
Territory to manage its own affairs. Practically all legislation 
enacted by Congress specifically for Hawaii, including amend. 
ments to the Organic Act, had been at the request of the 
Hawaiian legislature. History records that with the Territory's 
form of government having been fixed in the Organic Act, 
Washington-inspired amendments opposed by the people of 
Hawaii had little chance of success. 

The Hawaiian Organic Act, in contrast to the comparable 
statutes of Guam and the Virgin Islands did not declare that 
the executive power of the territorial government was to be 
exercised under the supervision of the Secretary of the Interior. 
The degree of oversight exercised by Washington appears 
ultimately to have depended upon the character of the men 
occupying the gubernatorial post, heading the United States 
Department of Interior, and staffing the Office of Territories 
within the Department. On the whole, the executive branch 
of the national government, like Congress, assumed the attitude 
that the Territory was self-governing, and as such, should 
administer itself with a minimum of federal interference. 

AJl this contributed to a peculiar state of suspended respon- 
sibility. The governor’s legal accountability to Washington 
gave rise to little actual direction being exercised from the 
national capitol. Such local accountability as did exist was of 
a pragmatic nature and in good part stemmed from the 
seemingly innocuous clause in the Hawaiian Organic Act 
mandating three years’ residence prior to the governor's 
appointment. Hawaii’s governors were thus not carpet-baggers, 
but of Hawaii, although they did not necessarily occupy a 
position of leadership in the territorial branch of the President's 
party nor even acceed to its expressed wishes. The governors 
normally possessed a wide knowledge of the Territory and its 
problems, and above all, a personal identification with the 
Island community and all that such community connotes. 
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Collectively, this was akin to, if not the same as, a sense of local 
responsibility. Statehood thus marked no traumatic break in 
Hawaii’s administrative relations with the mainland. 
Politically, too, Hawaii has long had close ties with organ- 
ized politics on the mainland United States, so that statehood 
introduced no abrupt change. Even as the organic legislation 
was being enacted in Washington in 1900, both Democratic 
and Republican Parties were being organized in Hawaii. 
Voting delegations from both parties regularly attended their 
respective national conventions, and Hawaii, the Territory, 
had representation on the national committees of the parties 
equal to that accorded each of the several states. Despite the 
deterrent of distance, Hawaii usually has been represented at 
major national party meetings, including those sponsored by 
youth and women’s organizations. What Statehood has brought 
is the right of the people of the Islands to participate in the 
balloting for a President, although they well understand that 
the minescule size of Hawaii’s present electoral count — three — 
is hardly likely to influence the course of a national election. 


The Statehood Movement 

The drive for statehood, undoubtedly unconsciously to 
most of its adherents, offered the opportunity for shedding a 
collective stigma of inferiority. Statehood long served as the 
vehicle for Hawaii’s many ethnic minorities to express their 
desire for equal status in the American-way-of-life, whether 
conceived of as social or political. Economics, too, played a 
part, for the advantages of statehood were demonstrated to the 
sugar planters by the Jones-Costigan Sugar Act of 1934 which 
discriminated against territorial production when setting the 
sugar quotas for the United States. However, in terms of 
motivation, economic benefits were secondary, as in part off- 
setting anticipated increased revenues from federal grants-in- 
aid would be the additional cost to Hawaii of over $400,000 
annually due to state assumption of the salaries of territorial 
executive, legislative, and judicial officers as well as that portion 
of their expenses borne by the federal government. 

Hawaii’s legislators began petitioning Congress in 1903 for 
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admission to the Union; in 1920 Delegate to Congress Kuhio 
Kalanianaole introduced a bill granting statehood and dele. 
gates after that time followed suit; the people of the Islands, 
in 1940, at a plebiscite endorsed statehood in a ratio of over 
2 to 1, approved the proposed constitution in 1950 by approxi- 
mately 3 to 1, and in 1959 cast the imposing vote of 17 to 1 for 
statehood. Politicians seldom successfully ran for office in the 
Islands campaigning against admission of Hawaii as a state, 
Although opposition to surrendering territorial status had been 
vocal in both haole (Caucasian of North European ancestry) 
and Hawaiian ranks, a majority of both groups did not share 
either the former’s fear of terminating the protection symbol- 
ized in territorial status or the latter’s reluctance to make a 
definitive break with old Hawaii. 

Congressional Committees commenced _ investigating 
Hawaii’s readiness for statehood in 1935; by 1946 they were 
recommending immediate action on statehood for Hawaii; in 
all, over twenty separate hearings and investigations were to be 
conducted before statehood became a reality. The House of 
Representatives in June 1947, by a vote of 196 to 133, adopted 
legislation approving admission of Hawaii. Although President 
Truman indicated that he would sign the bill, the Senate 
decided on further investigation. In March of 1950, once again 
the Hawaii Enabling Act passed the House of Representatives 
with a more imposing vote of 262 to 110. This time the bill 
moved a step ahead, and the Senate Committee on Interior 
and Insular Affairs reported favourably on the measure, but a 
filibuster threat prevented a Senate vote. Meanwhile, following 
the example of fifteen states which had drafted state consti- 
tutions in anticipation of statehood, delegates to a consti- 
tutional convention gathered in Honolulu in April of 1950. 
Assisted by the research services of the Legislative Reference 
Bureau of the University of Hawaii,! sixty-three elected dele- 
gates devoted four months to the drafting of a “hope chest” 
constitution, which was ratified by public vote on 7th Novem- 


1 For materials prepared in aid of the constitutional convention, see for 
example, Legislative Reference Bureau, University of Hawaii, ‘‘Manual 
on State Constitutional Provisions’. Honolulu, 1950. 





ber, ! 
gressic 
gover! 
to me 
the th 
Senat 
and tl 
bill w: 
Fc 
propo 
could 
lation 
85th 
defer 
actiol 
Alask 
could 
some 
popu 
a mi 
comn 
alleg 
to pl 
entra 
Haw 
duce 
State 
follor 
imp¢ 
N 


at he 
to o1 
tion 
Con: 
the | 
polit 
sity 


defa 


ver 
Xi- 





HAWAII: THE FIFTIETH STATE 499 


ber, 1950. Proponents of Admission returned to the Con- 
gressional halls armed with demonstrable proof of the form of 
government which would be established under statehood, only 
to meet defeat by legislative strategem. In 1953, the House for 
the third time passed the Hawaii Enabling Act, but in the 
Senate in 1954 it was amended to include statehood for Alaska, 
and the Republican House leadership refused to consider the 
bill with Alaska appended. 

For the moment this represented the high water mark: 
proponents in the 84th Congress during the 1955-56 period 
could not muster enough strength to bring the enabling legis- 
lation to the floor of either house for a vote. Finally, in the 
85th Congress, Hawaii’s Delegate, John Burns, deliberately 
deferred statehood for Hawaii in favour of first pushing for 
action on Alaska’s admission. He correctly reasoned that with 
Alaska a state, lack of contiguity and smallness of population 
could no longer be raised as arguments against Hawaii; despite 
some anti-racial feeling, the Islands’ predominately Oriental 
population would not constitute a bar to favourable action by 
a majority of the Congressmen; and past Congressional- 
committee reports furnished the answer to the threat of 
alleged Communist infiltration into the Territory. Events were 
to prove the soundness of this strategy, for with Alaska’s 
entrance into the Union in 1958, opposition to statehood for 
Hawaii crumbled. Hawaii’s enabling legislation was intro- 
duced in January of 1959, and by 11th March the United 
States Senate enacted it with a vote of 76 to 15, and on the 
following day it passed the House of Representatives with the 
imposing vote of 323 to 89. 

Now the final stage on Hawaii’s long path to statehood was 
at hand. The Enabling Act called for Hawaii’s voters not alone 
to once again reaffirm their desire for statehood, but in addi- 
tion they had to ratify the state boundaries as prescribed by 
Congress, and accept the reservation of rights and powers to 
the United States contained in the enabling legislation. Some 
political pundits feared that the voters would ignore the neces- 
sity of casting affirmative votes on all three issues, so that by 
default statehood would be lost. These fears proved to be un- 
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founded, for on 27th June, 1959, Hawaii’s voters repaired ty 
the polls and overwhelmingly approved all three issues. The 
steps which followed thereafter, despite their significance, 
seemed somewhat of an anti-climax: on 28th July, at a general 
election called by the governor, 93 per cent! of the 183,00 
registered voters elected two United States Senators and a 
Representative, a governor and lieutenant governor, and the 
members of the first state legislature. Upon President Eisen- 
hower’s finding that all conditions had been met and issuance 
of a proclamation admitting Hawaii into the Union, the state 
legislature assembled in special session to consider the neces- 
sary transition legislation, while members of the United States 
Bureau of the Budget undertook a study of all federal legisla- 
tion applicable to Hawaii which might need revision. It will 
take at least several more years before the full transition is 
completed; meanwhile, under the provisions of the enabling 
legislation, federal laws referring to the Territory of Hawaii 
will temporarily continue to apply to Hawaii the State. Unlike 
Alaska, there is no question but that Hawaii can afford the 
cost of its new government, so that no interim federal subsidy 
for this purpose is anticipated. 


State government 

As noted in the literature,? an extreme form of administra- 
tive centralization has long characterized government in 
Hawaii. The totality of local government is encompassed 
within the three counties of Kauai, Maui, and Hawaii, and 
the city and county of Honolulu.? Hawaii has no cities, and 
except for soil conservation, no districts. This simplified form 
of local government has lent itself to the direct performance of 


? Lest it be assumed that this 1959 phenomenal voting record can be 
explained solely in the light of statehood, it need merely be pointed out 
that in the 1958 elections, 88 per cent. of the registrants appeared at the 
polls, and this compares closely with the figure of 89 per cent. at the 1956 
general elections. 

* Norman Meller, “Centralization in Hawaii: Retrospect and Prospect”, 
American Political Science Review, 52: 1 (March, 1958), 98. 

* The County of Kalawao, which contains the Hansen’s Disease Settle- 


ment on the Island of Molokai, actually is governed by the state health 
department. 
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many functions by the central government which on the main- 
land are traditionally found lodged in local units. In addition, 
Hawaii has not hesitated to exercise central controls over the 
functions which are locally administered. Although the state 
constitution mandates the creation of counties (and permits 
the establishing of other subdivisions), its grant to them of 
“home rule”? powers requires legislative implementation, and 
Hawaii’s state legislature has yet to act. Statehood has thus 
not forced any dimunition in the centralization of Hawaii’s 
administration, although it may well pressage such change. 


Executive. The convention which drafted Hawaii’s constitu- 
tion in 1950 clearly intended to maintain the dominant role of 
the governor in the Islands’ government. With the exception 
of the lieutenant governor, no other state executive officer is 
to be elected. Boards to direct the work of executive depart- 
ments are prohibited in all functional areas other than educa- 
tion, administration of natural resources, and management of 
the Hawaiian Home lands. Each man who heads a department 
receives an appointment, the term of which expires with that 
of the governor; gubernatorial appointment and removal 
require the consent of the state senate, but the governor may 
be empowered to remove for cause. The governor’s span of 
control is shrunken to manageable dimensions by requiring all 
state executive agencies to be encompassed within not more 
than twenty principal departments. Finally, the governor’s 
administrative arm has been strengthened by the creation of a 
new constitutional office, the state’s administrative officer, who 
serves at the governor’s pleasure, and who may become for 
state administration what the “chief administrative officer” 
signifies to local administration on the mainland. 

The first state legislature has already tackled the chore of 
reorganizing the executive branch of the central government — 
the state constitution sought to assure it would by conferring 
this power upon the governor if the legislature failed within 
three years to meet its constitutional duty. Division of opinion 
between the two legislative houses centred around nominal 
reorganization as opposed to restructuring of the state govern- 
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ment, and differences also developed over proposed transferring 
of police and liquor functions to county control. So sharp was 
the legislative clash that a second special session had to be 
called to enact a compromise reorganization. Pursuant to plan, 
paper consolidation has already been accomplished by Execu- 
tive Order in a majority of the departments, and their internal 
merger will be more fully implemented by management studies 
for which the 1960 Legislature made monetary provision. For 
the moment, talk of decentralization has been shelved. 

In the state’s reorganized government, aiding the governor 
and operating departments are the Attorney General, Plan. 
ning, Budget and Review (administrative), Accounting and 
General Services (including public building management), 
and Personnel Services Departments. Among the line agencies, 
a misnamed Department of Treasury and Regulation will have 
administrative oversight over some twenty-five different licens- 
ing bodies and directly regulate financial institutions. A 
Department of Health, in addition to general public health 
and sanitation services, now operates the state’s mental institu- 
tions; a Department of Social Services has responsibility for 
public housing, social welfare, prisons, and pardons and 
paroles. The function of education is divided between the 
Department of Education, which will administer the various 
public libraries as well as all public education of pre-collegiate 
level, and the University of Hawaii which is charged with 
responsibility for higher education in the state. The Depart- 
ment of Defence encompasses the National Guard and Civil 
Defence. The Department of Taxation has a broader scope of 
duties than normally found on the mainland, as in Hawaii the 
property tax is wholly a state-administered levy, with the 
collections transferred to the counties for their use. The Depart- 
ment of Labour and Industrial Relations and the Department 
of Economic Development service the functions suggested by 
their names. The Hawaiian Home Lands Department will 
continue the effort to further the rehabilitation of peoples of 
Polynesian ancestry. In both the areas of transportation and 
natural resources, reorganization will proceed according to a 
delayed timetable: in the former, separate airport, harbour, 
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and highway agencies are to be gradually integrated under a 
Department of Transportation; in the latter, the merging of 
two departments in 1962 will bring agriculture, conservation, 
water development, and public land management into a single 
Department of Agriculture and Natural Resources. Fourteen 
thousand, five hundred governmental employees and teachers 
will staff this state government, at a total annual cost (1960-61) 
of about $85,500,000. 


Legislative. Anticipating statehood, Congress incorporated 
into the Organic Act the proposed constitutions’ provisions 
for a markedly enlarged legislature and for a biennial budget 
session annually alternating with a biennial general session. 
However, the people of Hawaii had no sooner seen the expanded 
territorial senate and house of representatives conclude a 
general session in 1959 when the statehood enabling legislation 
required them to elect wholly new state legislative bodies. 
Thereafter, as required in the state constitution, ten days after 
Admission the legislature met in special session, but the two 
houses failed to agree and the Governor called them back under 
his constitutional power to convene special sessions. In 1961, 
the state legislature met for the first time in budget session at 
which could be considered only appropriation and revenue 
bills, bills calling elections, constitutional amendments, and 
measures for which the stated urgency had first been approved 
by a two-thirds vote. In addition to these three forms of 
session—general, budget, and special—the constitution borrowed 
from New Jersey in incorporating provision for the state legis- 
lature to convene itself in special session on the forty-fifth day 
after adjournment to consider gubernatorially vetoed measures. 
Hawaii has not yet had occasion to implement this last pro- 
vision. 

General sessions of the state legislature are limited to sixty 
days, and budget and special sessions to thirty, but the governor 
may extend both for not more than an additional thirty days. 
This power represents but one of the many forms of leverage 
which the governor may exert in his relations with the legisla- 
ture. The budget annually submitted is an executive budget, 








504 PARLIAMENTARY AFFAIRS 


and no appropriation bills, except those recommended by the 
governor or those covering the expenses of the legislature, may 
be passed until the general appropriations bill is enacted. As in 
most states, he enjoys the right of item vetoing appropriation 
measures. All bills become law unless expressly vetoed by the 
governor, but only a two-thirds vote of the total membership 
of each house can override such gubernatorial rejection. 

The governor may suggest corrective amendments when he 
returns a measure after adjournment, so that the legislature, if 
it convenes itself in special session, as previously noted, by 
normal majority vote may amend and pass the measure to 
meet the governor’s objections. Unlike a majority of states, 
when the governor calls a special session he is unable to limit 
their deliberations to the subject of his call; notwithstanding, 
the same result has been achieved by agreements between the 
governor and the legislative leadership, as occurred when the 
Second Special Session of the state legislature met in 1959 to 
enact reorganization legislation. 

Starting with its first monarchical legislature, Hawaii has 
known only multi-membered legislative districts. Under the 
state constitution, eighteen districts are created for the fifty- 
one membered House of Representatives and each of Hawaii’s 
counties is assured at least one representative, regardless of the 
size of its population. Beyond this minimum, a county’s repre- 
sentation is determined by its proportion of the state’s registered 
voters. The number of representatives for a district and the 
allocation of the eighteen districts among the counties will vary 
with shifts in population. Forewarned by the territorial legisla- 
ture’s proven inability to reapportion itself, every ten years the 
governor is mandated to reapportion the house, employing the 
mathematical formula of equal proportions. The constitution 
also established six senatorial districts, with the Outer Islands 
allotted fifteen of the twenty-five members; as this section 
practically cannot be amended without the concurrence of the 
Outer Island counties, and as it seems self-evident that they 
will not consent to a reduction of their representation, it 
guarantees permanent control of the senate to the Outer 
Islands. The City and County of Honolulu, with its over- 
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whelming share of the Islands’ population, will continue to 
elect a majority of the representatives. Hawaii’s seventy-six 
membered legislature represents the nation’s fourth smallest, 
with only Delaware (52) and Nevada (64) having smaller bi- 
cameral bodies, and Nebraska a uni-cameral senate of forty- 
three members. 


judiciary. As a Territory, Hawaii had a separate judicial 
structure, and this the state constitution has merely continued. 
The supreme court was enlarged to five, but unlike their 
brethren in a majority of the states on the mainland, the justices 
continue to be appointive. The four circuit courts—courts of 
first instance—are found beneath the supreme court, and at the 
bottom of the judicial hierarchy are the district courts, inferior 
tribunals comparable to justice of the peace courts. Supreme 
court justices serve seven-year terms, and the twelve circuit 
court judges are similarly appointed by the governor with the 
consent of the senate for terms of six years. The chief justice 
appoints the district magistrates for short terms of two years. 
The state constitution designates the chief justice as the admini- 
strative head of the courts, grants him power to assign judges 
for temporary service, and he is authorized to appoint with his 
court’s approval an administrative director of the courts. The 
drafters of the state constitution did not adopt the proposal for 
creating a single, unified court, but they obviously intended 
that strong administrative oversight would be exercised by the 
chief justice over the court system; little has been done as yet 
to implement this constitutional intention. 


Constitutional amendments. The new constitution, when 
making provision for amendment, incorporated a number of 
anomalous provisions. Under the Hawaiian Homes Com- 
mission Act adopted by Congress in 1920, rehabilitation of 
persons of at least half Polynesian blood is sought through 
leases of urban and rural lands at nominal rentals, construction 
loans, and supporting services. Although this now becomes one 
of Hawaii’s laws, some of the provisions of this Congressional 
enactment are expressly declared to constitute a compact with 
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the United States, so that they are only amendable with the 
consent of the federal government. Constitutional amendments 
may go to the voters if adopted by a two-thirds vote at one 
legislative session, or by majority votes at two successive ses- 
sions, but in the former, written notice must be given to the 
governor ten days prior to passage. And finally, at least every 
ten years the question of calling a constitutional convention 
must be placed upon the ballot; if the state legislature fails to 
act, the lieutenant governor is mandated to put the question 
before the electors. 


Current political scene. After the short-lived, turbulent days 
of the local Home Rule Party following the turn of the century, 
the Republican Party enjoyed a near monopoly over the 
Democratic Party in all contests but those in the City and 
County of Honolulu. By World War II the imminence of polit- 
ical change was beginning to be apparent, and 1955 found the 
Democratic Party in control of the territorial delegateship, 
both houses of the territorial legislature, and the bulk of elected 
local government. The Democratic sweep appeared irresistible, 
and Hawaii safely in the Democratic camp. More recent events 
have disclosed that political sentiment of the Islands has indeed 
shifted, but that party loyalty is subordinate to both issues and 
personality politics. Today, the two parties share control of the 
state legislature, a Republican majority in the state senate and 
the Democrats in majority in the house of representatives. 
Gubernatorial and lieutenant governor posts fell to the Repub- 
licans, but of the three new Congressional positions, the 
Democrats captured two, while the Republicans had to be 
content with their single seat in the United States Senate. 

Currently, both parties are adjusting to the new avenue of 
political advancement from legislative seat, through state 
gubernatorial mansion, to Congressional post, opened by state- 
hood. In addition, Hawaii’s parties have to accommodate both 
an elected governor and lieutenant governor, the first elective 
executives in all of Hawaii’s long history of self-government. The 
capture of the state executive posts by Republican Governor 
William Quinn and Lieutenant Governor James Kealoha only 
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found a rift between the two erupting into newspaper head- 
lines. The success of the Republicans in obtaining a majority 
in the state senate was but the signal for Republican state 
senators openly to challenge the governor’s patronage decisions, 
and factional disputes over substantive issues have come to the 
fore. 

In terms of party leadership, the Democratic Party is, if 
anything, in poorer position than the Republicans. The elec- 
tion of Delegate John Burns in 1956 and again in 1958 gave 
the Democrats a nominal leader, but a split in Democratic 
ranks when organizing the last session of Hawaii’s territorial 
house of representatives found him commending the smaller 
Democratic faction which joined with minority Republicans 
in the house to select one of their number as speaker. Sub- 
sequently, as the Democratic Party hastily moved to prepare 
for the first statehood election, unlike their political opponents, 
at the primary election Democrats contested all of the offices, 
both federal and state posts. The intra-party conflict which 
these primary contests engendered, the personal defeat of Burns 
by Quinn in the gubernatorial race, and the loss of the state 
senate by virtue of the surfeit of Democratic candidates for the 
new all-Islands’ positions further accentuated the cleavages 
between Democratic factions and pointed up the Democratic 
Party’s lack of strong institutional leadership. 

The necessity to reorganize the central government with 
statehood has permitted old political issues to re-emerge cloaked 
in terms of disputes over administrative structure. The refusal 
of the first state senate to confirm the governor’s appointees for 
land commissioner and the land board represents not alone an 
internal power struggle for intra-party dominance between 
Republican legislators and Republican governor, but also 
carries overtones of a more fundamental disagreement over 
land policies. Republican-Democratic cleavages on govern- 
mental decentralization, educational reform, and economic 
development tend to find the latter party in the advocate 
position and the former resisting marked change. However, it 
may be anticipated that the Republicans in the legislature will 
not long remain content in appearing mainly to defend the 
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status quo. Just as statehood introduced younger voters to civic 
responsibilities — the minimum age for voting was lowered to 
twenty years — so has the last few years seen the average age of 
the Islands’ legislators markedly drop. Young, aggressive, 
their political appetites now whetted by the enlarged political 
horizons of statehood, the programmes of both parties will un- 
doubtedly reflect the drive of these legislators to gain personal 
prominence. Only time will tell if this will also result in a 
strengthening of the political parties in Hawaii. 


In the 1957 legislative session, median age of Republican legislators 
was fifty-one years, Democrats forty-three and one half. By the first state 


legislature of 1959 it had dropped to forty-four and thirty-seven years, 
respectively. 
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PARLIAMENTARY POLITICS IN THE 
GERMAN FEDERAL REPUBLIC FROM 1957-60 


by Dr. WALTER MENZEL 


German Parliament, as in England. But this parallel can- 
not be taken further, as the CDU/CSU is not immediately 
comparable with the Conservative party. 

The small number of parliamentary groups, in comparison 
with the days before 1933, is the result, as in England, of the 
electoral law. But here again similarity is only valid to a 
limited extent. As opposed to the English electoral law, that 
of the Federal Republic provides for a form of proportional 
weighting by means of a voting list. This weighting ensures 
that the proportions of the seats in Parliament correspond to 
the proportions of the total votes. In fact parties which receive 
less than 5 per cent of the votes cast or win less than three seats 
by direct vote are not taken into account when the parlia- 
mentary seats are apportioned. 

By this means the number of groups in the second German 
Parliament (1953-57) fell from eight to five. In the third 
Federal Parliament, elected in 1957, only four groups were 
represented. The group known as the Deutsche Partet, which 
was in coalition with the CDU/CSU, broke up in July 1960. 
A number of its members joined the coalition and the remain- 
der were not strong enough to form their own party. No 
immediate change in the balance of votes in Parliament is 
likely, at any rate unless the remaining members of the Deutsche 
Partei vote against the government on specific bills. 

In the third Federal Parliament the CDU/CSU held 270 
of the 497 seats, thus having a clear majority. The SPD were 
joined in opposition by the Freie Demokratische Partet. The SPD 
held 169 seats, 34 per cent of the total. Including the FDP 
Deputies, the opposition numbered 42.5 per cent. These figures 
change, however, if the Deputies elected from Berlin are taken 


Sex the 1957 election, three groups remain in the 
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into account. According to the restrictions imposed by the 
Four Powers, these may only attend the Federal Parliament 
in an advisory capacity. They may speak, put questions and 
table motions, but may not take part in legislative decisions, 
As opposed to the Deputies from the other States in the Federal 
Republic, those from Berlin are not elected by direct popular 
vote, but by the House of Representatives. It is a fact that the 
SPD has always demanded that Berlin’s Representatives should 
be elected directly by the people of Berlin. The policy of the 
SPD has generally been in favour of the closest possible political 
economic and legal ties between Berlin and the Federal 
Republic. But this demand for the Berlin Representatives to 
be elected by direct vote has not succeeded against the opposi- 
tion of the Federal Chancellor. Berlin is represented in the 
Federal Parliament by twenty-two representatives, of whom 
twelve belong to the SPD, eight to the CDU/CSU and two 
to the FDP. If the Berlin Representatives are taken into 
account the proportions of Government and opposition sup- 
porters are respectively 56.5 per cent and 43.4 per cent. 


II 

Anybody who, on the basis of these facts, wants to evaluate 
the chances for parliamentary and democratic development 
and to gauge the achievements of the Federal Parliament must 
realize the very strong position which the Constitution accords 
to the Federal Chancellor. Among other things, the Federal 
Chancellor, once elected, can only be deposed provided the 
Federal Parliament simultaneously elect a new Chancellor. 
This so-called “constructive no-confidence” prevents the 
various parliamentary groups from combining to depose a 
Chancellor for different, or even contradictory, reasons and 
thereby starting extended crises through not being able to 
agree on a new Chancellor. So far this proviso, which is also 
written into the Constitutions of the States, has only been 
brought into play twice; in 1956 in North Rhine-Westphalia 
when the CDU/FDP Centre government of Arnold was re- 
placed by the SPD-FDP Centre government of Steinhoff; and 
in Bavaria where, on the other hand, the Social Democratic 
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Prime Minister Hégner was replaced by the CSU Prime 
Minister Seidel. 

The Federal Parliament only elects the Federal Chancellor. 
The Chancellor appoints the Ministers and can dismiss them 
without the participation of Parliament, and they are solely 
responsible to him. He lays down the general lines of policy 
as the Constitution has it, within which the Ministers are 
responsible for their own departments. 

This system means that the directions in which demo- 
cracy can develop depend to a great extent on the personality 
of the Federal Chancellor. The system gives ample scope for 
a healthy parliamentary organism, for collective co-operation 
within the Cabinet and for a productive struggle between 
government and opposition. But it also makes it possible for 
the man at the top to have complete control. And, regrettably 
it must be said that developments have already gone a long 
way in this direction. 

The present Federal Chancellor has stretched very wide 
the proviso of the Constitution under which the Chancellor 
lays down the general lines of policy. His own office has a 
special department corresponding to each Ministry, these 
departments having originally been introduced to facilitate 
co-ordination. But they have more and more developed into 
a “Super Cabinet’’. For instance the opinions of the Head of 
the Economic Department of the Office of the Federal Chan- 
cellor can often have far more influence than the opinions of 
the Minister for Economics, because it is easier for the Depart- 
mental Head than for the Minister of Economics himself to 
gain the ear of his master, the Federal Chancellor — and the 
Chancellor lays down the general lines of policy. 

In addition to this there is the strong position which the 
Federal Chancellor also has in his parliamentary group as 
Chairman of his party. The CDU/CSU is a heterogeneous 
group embodying many and varied economic, cultural and 
political interest. Thus differences often arise which the Federal 
Chancellor, as ‘‘referee”’, settles. The result is that the govern- 
ment group in Parliament has no chance of exercising its 
function of helping to examine the actions of the Federal 
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Government. Just the opposite — in countless cases, particularly 
in committees, it does everything it can to protect the govern. 
ment from any effective examination. Thus this supervisory 
function of Parliament has for a long time devolved almost 
solely on the efforts of the Opposition and its endeavours to 
arouse public attention by debates in Parliament. But even 
these are not a true substitute for an effective supervision of 
the Government by Parliament, which is the very essence of 
parliamentary democracy. 

This situation was thrown into relief very clearly in 1959 
when the Federal Chancellor first announced his intention of 
allowing himself to be elected President of the Federal Repub- 
lic, and then decided to remain Chancellor after all. The office 
of President is the highest in the Federal Republic, although 
not the most powerful. The precipitate volte-face by the Chan- 
cellor on this question involved an unfortunate derogation of 
this office and resulted in a considerable lessening of the 
prestige attached to post of President of the Federal Republic. 

This attitude was typified when the Directing Staff of the 
Federal Army, a department of the Federal Ministry of 
Defence staffed by generals, recently made clear in an aide- 
memoire its requirements regarding the scope and type of 
re-armament. Of course the generals have the right to place 
their wishes before the Minister and the Defence Committee 
of Parliament. Moreover, the aide-memoire was not even 
treated just as information for the troops, but was brought to 
the attention of the public by means of publicity of all sorts. 
Confused explanations were given in Bonn as to who was 
responsible for the procedure. The first was that the generals 
had acted on the instructions of the Defence Minister. Later 
it was explained that the Minister had merely taken note of 
the aide-memoire, which was solely a responsibility of the 
Directing Staff. 

There is no doubt that it cannot and must not be the 
generals’ job publicly to express their point of view on matters 
subject to political debate, and that the Minister carries in 
every case the responsibility for statements of this sort by his 
generals. The style and contents of the aide-memoire and the 
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way in which it was circulated prove that the Federal Defence 
Minister wanted to launch an attack on the Opposition, using 
the generals as targets for any counterfire which he might 
draw. This shows his lack of responsibility, for the Army should 
not in any circumstances be used as re-inforcements in internal 
political differences. Such conduct would endanger constitu- 
tional propriety in the Federal Republic. 

The negligent attitude of the Federal Chancellor towards 
the Opposition follows the same pattern. The parliamentary 
record of the last few years hardly reveals one example of the 
Chancellor making a factual rebuttal of Opposition arguments. 
His speeches in Parliament consist of a collection of polemics, 
most of which bear no relation to the seriousness of the matters 
under discussion. To give only one example, he refused to 
comply with the Opposition’s demand that they should be 
given details of the talks with President de Gaulle at Ram- 
bouillet and Prime Minister Macmillan in Bonn. It needed a 
forceful demand for a special meeting of the Foreign Affairs 
Committee even to get the Federal Foreign Minister to report 
to the leaders of the parliamentary groups. 

In May 1960 after the Summit Conference collapsed, the 
free world had to bring itself to draw up a balance sheet 
showing the true state of affairs and use this as a basis on which 
to decide on the next steps in the policy aimed at maintaining 
peace. In just the same way, the German Social Democrats, 
during the German Parliament’s proceedings on 30th June, 
1960, tried to bring the other parties, particularly the CDU/ 
CSU, to take a similar step. They tried to arrange to get the 
two leading parties of the Federal Republic to take part in 
joint talks on those problems which were of overall importance 
and generally in the nation’s interest to discuss. The impression 
on public opinion in Germany and abroad produced by this 
forward looking move by the Social Democrats was consider- 
able. In making this statement we showed clearly that it was 
not just a matter of the Social Democrats having to give up or 
recant everything they had stood for, as a result of international 
development. Rather was it felt that the Government party 
should avoid a fruitless debate over past mistakes and blame 
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in German foreign policy and should be ready, in such ap 
unusual position, to examine the possibilities the situation held 
out for joint action to find a common way forward to a new 
starting point. I have no doubt that the majority of the 
German people were in favour of this proposition, but that 
up to now the government and their supporters, who were at 
first caught on the wrong foot by this action of the SPD have 
blocked this attempt by the unco-operative attitude. 

Although the strong suspicion exists that the Federal elec. 
tions due next year have caused the negative reaction of the 
government and their supporters to the pressure of the SPD, 
nevertheless, in view of the increasing importance of this pro- 
blem, particularly as regards, Berlin, it must be expected that 
the call to achieve the maximum common ground in foreign 
policy must on the whole be successful, because the people 
realize that today foreign policy in the Federal Republic is 
the question which carries with it the fate of the whole German 
people. 

Jumping-off points for a far-reaching common agreement 
were already apparent in the joint decision of all groups in the 
Federal Parliament at the October 1958 session in Berlin. But 
on other matters there are also hardly any differences, as for 
instance the question of the Federal Republic becoming a 
member of the European Community. On this matter the 
SPD from the very beginning warned against restricting 
economic co-operation to the six common market countries 
and called for general european co-operation, and the Federal 
Chancellor appears to be coming round, step by step, to this 
view. Similarly, there are only minor differences on the pro- 
blems relating to the under-developed countries and our 
attitudes towards the Asiatic and African countries. 

Since the Treaty of Versailles the German people have no 
longer been numbered among the ranks of the so-called 
colonial powers. Despite or perhaps just because of this, it is 
especially interested in what is going on in Africa, because here 
also the power and prestige of UNO is in the balance. If this 
time it succeeds again in preventing disagreements leading to 
war, then we owe this solely to UNO and above all to the 
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Secretary-General. This fact will once again reinforce one of 
the aims of our policy, namely to strengthen UNO and bring 
the organization even more quickly to the position where it 
js an instrument of peace and the relaxation of tension in the 
world. 

III 

German internal politics are also strongly influenced by 
the attitude of the Federal Senate, which represents the 
interests of the States. 

Among the States, Hesse has had since its foundation after 
the war a government led by the Social Democrats, while the 
CDU has always been in opposition. Berlin has also been 
governed since 1946 by Social Democrat Mayors, albeit in 
coalition with the CDU. Ever since the war Bremen has had 
a Social Democrat Mayor, who first of all governed with an 
all party cabinet, from which the Deutsche Parte resigned, 
followed, after the last elections a year ago, by the CDU. In 
Hamburg shortly after the Federal Parliament elections a 
coalition cabinet dominated by the CDU, with the SPD as 
sole opposition party was replaced by an SPD-FDP govern- 
ment. Similarly in Lower Saxony, after the State Parliamentary 
Elections in April 1959 the DP-FDP cabinet fell and a 
government led by the SPD took its place. 

Development in North Rhine-Westphalia and Bavaria 
moved in the other direction. Before the 1957 Federal elections 
doth states had a coalition government led by the SPD. In 
Bavaria this government fell under pressure resulting from the 
results of the Federal elections and a CDU led government was 
set up. In North Rhine-Westphalia the SPD was in power 
jointly with the FDP and a Centre group, a party with catholic 
leanings going back to the days of the Weimar Republic. In 
the July 1958 elections the SPD was able to raise its share of 
the votes to 40 per cent but the Centre vanished completely 
from the State Parliament and even the FDP suffered heavy 
losses. Thus the CDU with 50.5 per cent of the votes, gained 
an absolute majority. In Baden-Wiirttemberg an all-party 
cabinet was in power until 1960. However after the 1960 
elections the SPD was excluded from the government, although 
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it was the only party to gain 100,000 votes, while the other 
parties lost votes. In Saar a coalition of the SPD and CDU/CSsu 
has been in power since it was re-incorporated into the 
Federal Republic. On the other hand Rheinland-Pfalz ha 
been controlled since it was founded by the CDU. 

This exposition shows that conditions in the states are much 
less static than in the Federal government, where up to now 
there has been no change. 

Out of this appears a noticeable and increasing will to 
independence on the part of the states, which is to the great 
benefit of democracy in Germany. Even if there is still 
majority of states in the Senate which are controlled by the 
CDU, nevertheless the results are less rigid and are more 
effective than the majority in the Lower House. Opposition 
proposals receive a better hearing here than in the Lower 
House. 

IV 

But this exposition also shows that the influence of the SPD 
is greater in the towns than in rural areas: Bremen and Berlin 
were always controlled by the Social Democrats, as was Ham- 
burg for a four-year legislative term, while the purely agri- 
cultural states of Rheinland-Pfalz was similarly in the hands of 
the CDU permanently. This impression is strengthened if one 
examines the situation in the field of town councils. In particu- 
lar in the large towns of Munich, Frankfurt, Dusseldorf, Essen, 
Koln, to name only a few, there have for years been Social 

Democratic Mayors and Social Democratic majorities in the 
town councils. In the heavily populated State of North Rhine- 
Westphalia all the towns, with a few exceptions, are under 
Social Democratic control, while the rural districts and towns 
attached to rural districts have CDU majorities. And here the 
work of the representatives carries on with far less friction than 
in Bonn. The direct interests of the citizen in local politics, 
which in the last analysis affect him most closely, have a good 
influence on the democratic representatives in local councils. 
Indeed the local councils are a stout pillar of parliamentary 
democracy in Germany. Successes in town councils and rural 
districts, which are obvious to everybody produce among the 
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people a great reserve of confidence in the democratic parties, 
which is ultimately to the benefit of the whole fabric of the 
state, as long as so many hopes remain unfulfilled in Bonn. 


Vv 

Not the least important thing to be noted is that through- 
out the Federal Republic violently anti-democratic movements 
are almost completely absent. This is an important difference 
in comparison with Germany before 1933. Then there were 
radical revolutionary forces on the extreme right and extreme 
left, which all too often joined together against democratic 
rule. After 1945 this tradition was unable to continue. Even 
before they were forbidden to take part in the 1933 Federal 
elections the Communists had suffered such a sharp defeat that 
they were no longer able to send a single representative to 
Parliament. 

The position of the SPD in the Federal Republic is recog- 
nized by the fact that the Communist SED, which is in power 
in the Soviet occupied zone but is forbidden in the Federal 
Republic, continues to mount its fiercest attacks against the 
West German Social Democratic party. This is a continuation 
of its policy in the Weimar days. The recent conference of 
historians in August of this year in Stockholm once more 
revealed the fact that as far back as 1928 the German Com- 
munist party had received instructions from Moscow to attack 
the Social Democrats as their enemy number one. Recently 
the SED in East Berlin has turned over to mounting a sustained 
and violent attack on the members and officials of the SPD. 
What is happening there is a matter for Social Democrats 
everywhere, because the SED knows very well that the strength 
of Berlin in world politics, is only as strong as the position of 
the SPD in Berlin. And the free world can continue, as in the 
past to rely on German Social Democrats not to give up this 
position. 

The attempts of the Communists to spread propaganda 
from the Soviet occupied zone are certainly intensive in indivi- 
dual instances but have no noteworthy success. Similarly no 
importance need be attached to the small right-wing radical 
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groups of which one, the Socialist Reichspartie is condemned tp 
ineffectiveness. It is true that it was able to get one single 
member into the State Parliament of Rheinland-Pfalz, but at 
the same time it lost all its seats in Lower Saxony and is no 
longer represented in any other State Parliament. 

This lack of radical movements is also important from 
another point of view. As the will for democracy presupposes 
the will for freedom, all parties of any consequence in the 
Federal Republic, be they government or opposition parties, 
stand firmly in the community of the free peoples of the West 
and in unbreakable opposition to Communism. Thus the 
Federal Republic of Germany is a reliable member of the 
community of the free peoples of the Western world. 

In view of these internal political conditions, the latest 
attempt by the Federal Government to obtain greater powers 
through the Constitution in case of internal crises, is incom. 
prehensible. Apart from the problems of defence, it must be 
agreed that our Constitution, provides the government with 
all the necessary powers for any foreseeable trouble. For this 
Basic Law is supplemented by no less than eleven State Consti- 
tutional Laws, which provide for far-reaching police authority 
enforced by no less than 110,000 policemen and about 15,000 
frontier guards, and finally reinforced by the articles of our 
criminal law, which since Korea provides against a large 
number of new subversive offences. 

Above all the Federal Government’s proposal that, in an 
emergency it, the government, that is to say in practice the 
civil service, should assume legislative power, should be refused. 
Germany would once again be in danger of accepting a 
development similar to that in the inter-war period when 
Hitler seized power by means of an emergency decree under 
Article 48 of the Weimar Constitution. 

A majority of two thirds of the Lower House and of the 
Senate is needed to pass the bill which incorporates the inten- 
ded revision of the Constitution: The bill cannot be passed 
without the agreement of the Social Democratic group in Par- 
liament. Even so in this problem — just as in the sphere of 
foreign affairs — every attempt by the SPD to enter into 
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discussions with the government parties on the steps to be 
taken to deal with internal strife has failed. And so the question 
can justifiably be posed why the Federal Government had 
tabled this bill when they and their parties are not prepared 
to negotiate with those whose agreement they must have. 


VI 

The situation in the Federal Republic will be crystallized 
next year in the 1961 Federal elections. 

The present government party, the CDU/CSU, will fight 
the election on this platform relying in the first place on the 
personality of the Federal Chancellor Dr. Adenauer and in the 
second place on that of the Federal Economics Minister Prof. 
Erhart although it is well known that there is no great love 
lost between these two politicians. On their side the SPD have 
presented the Mayor of Berlin Willy Brandt, as their candidate 
for Federal Chancellor and have proved, with a team of ten 
other Social Democrats who either hold or have held govern- 
ment or other public offices, that they are fully able to offer 
capable personalities. There are sure indications that the 
chances for the SPD in the forthcoming elections are particu- 
larly good. Above all they will depend on how the Social 
Democrats use their opportunities. An important indication 
of these opportunities is apparent in the conflict over the second 
television programme, which the government would like uni- 
laterally to bring under their control and thereby get into their 
hands an important tool for moulding public opinion to the 
benefit of their own party. The setting up of a second and 
additional television programme is also demanded by the SPD. 
Their protests are directed solely against misuse of the second 
programme by the government, and also against the build up 
of federal power within the republic thereby causing severe 
harm to the Constitution. It is much to be regretted that the 
states are obliged to appeal against the Federal organ before 
the highest court in Germany, the Federal Constitutional Court. 
It is still uncertain how this struggle will be resolved. But one 
thing is nevertheless sure, that the SPD has a good chance of 
achieving its aims next year. 
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THE PARLIAMENTARY LABOUR PARTY 
IN OPPOSITION 


by Rosert E. Dowse 


NE of the most noteworthy facts about the P.L.P. js 
that it is weak in opposition lacking, the ferocity and 
drive of a Conservative opposition. For instance, 
Labour has not yet produced a period of all out opposition to 
equal that of the Conservatives in 1906-1914 and 1945-1950. 
Much has been written lately on this subject but it has been 
under discussion from at least 1908 when the P.L.P. was 
“captured” by the Liberal government. Due to the lack of 
militancy in the P.L.P. in that period a wave of revulsion 
against Parliamentary politics swept over large sections of the 
Labour movement. The Grayson episode in 1907 represents, 
in part at least, an early attempt to force the P.L.P. into a more 
uncompromising stand against the Liberal Government. 
The topic arose again in the period 1918-1922 when the 
P.L.P. was completely dominated by Trade Unionists who had 
supported the efforts of the two war-time governments. During 
this period the attack on the leader of the P.L.P., Adamson 
and then Clynes, was conducted from outside Parliament by 
both Philip Snowden and Ramsay MacDonald. They attacked 
not the policy of the P.L.P., with which they were in broad 
accord, but the technical efficiency of that body. Their attacks 
were echoed by the lesser luminaries of the P.L.P.: 
“The qualities which make a man a good routine trade 
union administrator are not those which lead to success 
or effectiveness in political life.’’! 
When MacDonald replaced Clynes in 1922 the attatks on 


1 Labour Leader 25th August, 1919. For J.R.M. and Snowden’s attack 
ref. Labour Leader 4th March, 1920, 6th November, 1919, 20th November, 
1919 and Glasgow Forward almost any week in the period 1919-1922. 
MacDonald launched his final attack in Forward 25th November, 1922, 
“The failure of the Party in the last Parliament was that it never was an 
Opposition and was never led as an Opposition.” 
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the weakness of the P.L.P. as an opposition did not cease, but 
they did come from another direction. The attacks on the 
P.L.P. this time came from within that party from the ranks 
of the Clydesiders, or more accurately, from some of the Clyde- 
siders, notably Maxton, Kirkwood and Campbell Stephen. 
They attacked the leadership on the grounds that it failed in 
ferocity and bite. To rectify this situation the group determined 
to ginger the P.L.P. into a less “responsible” opposition. One 
of their attempts to do this was in the famous “‘murder”’ scene 
in the House of Commons on 27th June, 1923, when Maxton, 
Campbell Stephen and George Buchanan were suspended. 
They subsequently stumped the country on a barnstorming 
tour, arranged by Willie Gallacher and JohnWheatley, demand- 
ing that the Opposition should conduct itself in a more violent 
and less “‘parliamentary”’ fashion. At the Labour Party Con- 
ference of 1923 Maxton was literally howled down when he 
attempted to explain the group’s motives. The P.L.P. also 
censured the group and demanded an apology.’ 

After the fall of the First Labour Government, the left 
opposition within the P.L.P. attributed the failure of the govern- 
ment mainly to the persons of MacDonald and Snowden. As a 
consequence of this the National Administrative Council of the 
I.L.P. suggested “‘that the officers and executives of the P.L.P., 
including the Leader, should be elected each session”.* There 
was also an attempt to depose MacDonald led by Bevin, 
J. C. Wedgwood and Maxton which was defeated by the 
loyalty of Henderson, and the lack of an alternative Leader. 
Having failed to get rid of MacDonald, Lansbury, Kirkwood, 
Wheatley, Wedgwood and Maxton tried to goad the P.L.P. 
into vigorous opposition‘ — they failed to win over the P.L.P. 
to the idea. 

During the Second Labour Government, and indeed from 
about 1926, the Left Opposition switched their attack from 


1 Labour Party Conference Report 1923, p. 218-219. 
* Forward 7th July, 1923 and J. McNair - James Maxton, The Beloved 
Rebel, p. 121. 
2N.A. C. Minutes 1st December, 1924. 
*Lansbury’s Labour Weekly 21st November, 1925 and ies Leader 
11th December, 1925. 
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MacDonald and attacked his biological gradualism as the 
basic cause of failure. ““We believe the timid policies of the 
government do not spring from their minority position, but 
from the adoption of wrong views on policy which would be 
equally evident if they were a majority. At bottom, their weak 
policies are an expression of their belief in political gradualism, 
and, therefore, are unaffected by the votes they command in 
Parliament.” Despite strenuous efforts to revivify the Labour 
party during both opposition and office, the Left Opposition 
had only a very limited measure of success outside the P.L.P. 
and almost none within it. 

Disaster in 1931 did not affect the way in which the P.L.P. 
conducted itself as an Opposition during 1931-40. Indeed, the 
party seemed to be so dominated by its electoral prospects in 
1940 to the extent that even its fundamental disagreement 
with the government on the conduct of foreign policy failed 
to lead to vigorous opposition. By 1935 the motions of 
responsible opposition were all that the P.L.P. had time for. 

This process of adjustment to responsible politics in the 
parliamentary field was closely paralleled by an adjustment 
to the industrial status quo by the bulk of the T.U. leaders. 
Beginning with the Mond-Turner talks in 1927 the process of 
adjustment to “responsible” industrial policy culminated in 
the refusal to consider seriously a T.U. embargo on arms for 
Spain in 1937. Both the “Jolly George” and ‘‘Murderers” 
incidents were things of the past, incidents in a political 
apprenticeship which was finished. 

When trade unionists did get into Parliament, and they 
composed the bulk of the P.L.P., it was not in a mood of 
industrial militancy but of resigned patience. 

This note will attempt to answer the question of why the 
left opposition was so unsuccessful by examining the Trade 
Union section of the P.L.P. It attempts to supplement, not to 
refute, the traditional answers to the question of why Labour 
has not been very successful in opposition. Amongst such 
answers have been: 

(1) The whole machinery of Parliament and the camara- 
1 New Leader, 12th December, 1930. 
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derie between Opposition and Government is ener- 
vating. This was the opinion of the Left Opposition 
within the P.L.P. in the early 1920s. Because of this 
the I.L.P., in 1923, passed a resolution that Labour 
M.P.s should associate with Conservative M.P.s, only 
when absolutely necessary and refuse any offer of 
Conservative or Liberal hospitality. 

(2) The capture of the P.L.P. by a false theory of the réle 
of Opposition; that it is an alternative responsible 
government and must act as such. This was the opinion 
of Lansbury in the 1920s and of Bernard Crick today. 

(3) The absence within the P.L.P. of strong socialist con- 
victions. This was the opinion of the I.L.P. Left 
Opposition in the late 1920s and of Victory for Socialism 
today. 

(4) The lack of agreement within the Labour party on 
policy and the relationship of the P.L.P. to the Annual 
Conference which is reflected in the vacillation of the 
Parliamentary party. This appears to be the opinion 
of R. McKenzie. 

All that this note seeks to do is to establish a relationship 
between the size of the Trade Union section of the P.L.P. during 
the periods of Opposition and the lack of bite during such 
periods. 

In seeking to establish this relationship, I make the assump- 
tion that Trade Union sponsored M.P.s only rarely have 
attempted to “ginger” the Parliamentary party during the 
periods of Opposition. That this assumption is not unwarranted 
is easily shown. During the attempts in the 1920s to enliven 
the P.L.P. the only T.U. sponsored M.P. who played any real 
part was David Kirkwood. W. J. Brown of the Civil Service 
Clerical Association played a considerable part during 
1929-1930 in the attempt to push the government into greater 
activity. During the 1950s the T.U. M.P.s have certainly not 
played a prominent réle in Labour opposition in the Commons, 
and certainly it is not from the T.U. M.P.s that any demand 
has come for an all out opposition to the government. There 

Ref. B. Crick in New Statesman 18th June, 1960. 
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are many possible explanations of this lack of verve amongst 
T.U. M.P.s; 

(1) A tendency amongst the Trade Unions to use a seat 
‘in Parliament as a reward for long service by un- 
complaining second-raters. Hence the age of the 
average T.U. M.P. is higher than that of the average 
non-union sponsored Labour M.P.1 

(2) Since about 1914 governments have unceasingly con- 
sulted the T.U.s upon every matter until, now it is 
consulted whenever union interests are even remotely 
affected. Hence the P.L.P. is often looked upon as a 
supplement to the more “normal” method of dealing 
directly with the government.? 

(3) The T.U’s. long tradition of careful, painstaking nego- 
tiations behind closed doors does not really encourage 
the type of rabid opposition that is most successful in 
moving a government. It is worthy of note that T.U. 
officials constitute a high percentage of Labour’s total 
representation.® 

(4) The loss of seats in elections by Trade Union M.P.s is 
relatively small as compared with loss by other Labour 
party candidates. Ref. table opposite: 

If it is true that the average T.U. sponsored M.P. is more 
“conservative” by temperament, age and experience, then it 
will follow that in periods when this group dominates the 
P.L.P. the chances are that it will act as a dead-weight upon 
that body as an opposition. 

That the T.U. sponsored M.P. constitutes a substantial 
section of the P.L.P. during periods of opposition is obvious 


? The Times 8th February, 1950 which calculated that the average age 
of Labour candidates was between forty-five and fifty, whilst the average 
age of T.U. candidates was fifty-two and a half, and that of miners was 
fifty-eight. Since T.U. candidates, and miners especially, have a higher 
percentage electoral success, the average age of the P.L.P. is pushed up 
even further. 

* P.E.P. British Trade Unionism (1948) lists seventy-one official and 
semi-official bodies upon which the T.U.C. is represented. The relation- 
ship of T.U. to government is thoroughly treated in a T.U.C. handbook, 
T.U. and Government Authorities, 1955. 

* Ref. J. F. S. Ross, Parliamentary Representation (1948), p. 76 for inter- 
war figures and the Nuffield Election Surveys for post-war figures. 
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Taste I 
A B Cc 
No. of Labour No. % % of T.U. 
Candidates Successful | Successful | to Others 

1920 Election 

TU. rv ‘ 136 114 84 

Others... Ey. 425 173 41 39-7 
1931 Election 

T.U. a a 142 35 25 

Others... ee 332 II 3 76 
1935 Election 

a. om ag 130 78 60 

Others... ws 395 76 19 51 
1945 Election ats 

aU. me i 125 120 96 

Others... - 478 273 57 31 
1950 Election 

7. ad na 140 110 78 

Others .. ius 472 205 43 35.1 
1951 Election 

Ao. er oa 137 103 75 

Others .. ae 484 173 40 37-1 
1955 Election 

ees - — 128 96 75 

Others .. os 489 161 33 37.1 
1959 Election 

kd i ia 129 93 72 

Others... * 489 165 34 36.1 

















1929-1945 average of T.U. M.P.s to others 55.5 
1945-1959 ” ” ” ” ” ” 35-2 


from the table. It is only when the Labour party wins an 
election by a convincing majority (not as in 1950), that the 
Trade Unionists are in a substantial minority on the P.L.P. 
Upon all other occasions, and especially when Labour is badly 
defeated at a general election, e.g. 1931, 1955 and 1959, the 
Parliamentary Labour party has a very substantial Trade 
Union minority. Hence there only needs to be a very few 
non-T.U. M.P.s, lacking an appreciation of the need for 
extreme vigour in opposition, for a majority in favour of a 
quiet time to dominate the P.L.P. That the T.U. group is 
reinforced by such elements in the P.L.P. is obvious from the 
ease with which that party has come to be dominated by the 
theory of responsible opposition. 
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Even within the relatively stable group of T.U. sponsored 
M.P.s there is a group with an even greater element of 
stability: 














Taste II 
% Success 
1929 Candidates 92 
Elected a oF 83.7 
1931 Candidates g2 
Elected ma 36 39.1 
1935 Candidates .. gI 
Elected ee 62 68.1 
1945 Candidates .. g2 
Elected ae go 97.8 
1950 Candidates .. 97 
Elected ne 84 86.5 
1951 Candidates .. g2 
Elected a 81 88 
1955 Candidates .. 86 
Elected me 74 86 
1959 Candidates .. 83 
Elected ea 68 82t 





1929-1945 average of T.U. M.P.s to others 55.5 
1945-1959 ” ”? ” ” ” ” 35-2 


These are the representatives of the six most successful spon- 
soring Trade Unions. The percentage electoral success of this 
group is always, even when the party wins an election, above 
that of the rest and very much higher than the success of the 
non-T.U. portion of the P.L.P. Even in the most devastating 
election in Labour party history — 1931 — this group obtained 
39 per cent success, a figure which is only marginally below 
the average figure for other Labour candidates when the party 
is electorally successful. Since the average age of T.U. candi- 
dates is a little over fifty,and Unions usually withdraw financial 
support from them when they are seventy, it follows that most 
of this group are in Parliament for just under twenty years. 
Twenty years in what Sir Hugh O'Neill once described as 
“the extraordinary mellowing influence (of the House of 
Commons) on even the most fiery temperament”’.? This 


The table has been compiled from M. Harrison — Trade Unions and the 
Labour Party since 1945 (1960), p. 265 and 267. 
* H. of C. Reports 493 of 1952, Col. 5. 
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mellowing, plus their pre-parliamentary training and experi- 
ence, goes far to explain the temper of Labour in opposition. 

The Labour party, when in opposition, is numerically 
dominated by a group of older than average, very cautious 
Trade Union M.P.s plus a small number of like-minded 
M.P.s from the rest of the P.L.P. If this factor is neg- 
lected the usual explanations of Labour’s lack of success 
are incomplete. This note has attempted to demonstrate that 
the relative mildness of a Labour opposition is built into the 
structure of the P.L.P. However, the blame for Labour’s lack 
of success when in opposition cannot entirely be attributed to 
T.U. men in Parliament. It is obvious from the figures that 
the inter-war numerical domination of the P.L.P. by the 
group has been broken and has given place to a numerical 
domination by the non-T.U. section. Yet one can hardly 
argue that the P.L.P. has been a continuous success while in 
opposition since 195I. 

A further point needs to be made. It appears from Table I 
that the long-term trend in the P.L.P. is for the domination of 
that body by T.U. sponsored candidates to be eroded away.} 
Certainly the position of the T.U. sponsored candidates vis-a- 
vis the rest is numerically weaker than it was in the inter-war 
period when there were 3.2 T.U. sponsored M.P.s for every 
one non-sponsored, and it may be that the trend from 1951 to 
1959, when there was only about one T.U. sponsored Labour 
M.P. for every two non-sponsored, will continue.? It must also 
be noted that the absolute numbers of T.U. candidates has 
fallen only very little (136 to 129) but their percentage success 
has fallen considerably (12 per cent) since 1929. What has 
happened is that the Big Six, and more especially the N.U.M., 
have shed nine candidates and nine seats between 1929 and 
1959 whilst some smaller unions plus the A.E.U. and the 
E.T.U. have fought more marginal seats with a consequent fall 
in T.U. electoral success. If this trend continues, it is possible 

1 Ref. M. Harrison — Trade Unions and the Labour Party since 1945, Ch. 65 
for a careful explanation of this fact. 
2M. Harrison — Trade Unions and the Labour Party since 1945 (1960), 


p. 306, observes that if the T.U.s do not alter their habits “the trade 
union M.P.s seem doomed to be a slowly dwindling anachronistic band”’. 
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that Labour in Parliament may gradually hot up its temper in 
opposition — provided that the other factors which tend to 
decrease its efficiency in opposition do not prevent this 
happening. 

Whether it is desirable, in terms of winning General 
Elections, for the P.L.P. to act in opposition in the same way 
as their Conservative opponents is another question. Those 
who argue that it is, tend to see the function of the Opposition 
as simply to pick holes in the Government’s proposals and 
policies without presenting detailed counter proposals. They 
argue, with considerable justice, that the Opposition must 
create in the country a feeling that the government is both 
ineffective and oppressive. Its task is not to put forward its own 
detailed proposals in the way that the recent Labour Opposi- 
tion has, since this enables the Government to effectively 
counter attack on matters of detail. 

Opponents of this thesis argue that the Conservatives 
succeeded in this technique due to a set of circumstances 
which were temporary. By about 1950, such opponents claim, 
the Conservatives were able to reap the benefit of public dis- 
content caused by food shortages, fuel crises, restrictions and 
permits. The Conservative Opposition simply had to concen- 
trate on Labour’s difficulties and exacerbate the public dis- 
content which resulted from such difficulties. Today, the 
argument continues, with most of the obvious discontents 
alleviated, the discussion between Government and Opposition 
is about detailed differences. Hence the Opposition has no 
alternative but to present itself in detailed terms as a responsible 
‘alternative government’.! 

The case is further argued that the whole trend of politics 
in the second half of the twentieth century is away from vague 
phrases and emotional appeals to a more technical discussion 
of administrative detail. One can safely leave that point with 
the reflection that October, 1959 hardly bears it out. 

Supporters of the “responsible” theory of opposition, 
especially as it applies to the Labour party, could further 


? I am grateful to Mr. Leonard Clegg of Hull University for drawing my 
attention to this argument. 
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strengthen their case. Even if it were not true that political 
differences have become technical, it is true that a party of 
progress must necessarily be less vehement in opposition. 
Firstly because it has plans for progress and change for which 
it must win electoral approval and this approval must, in part 
at least, be won from Parliament. In order to win the oppor- 
tunity to implement their policy a Labour Opposition must 
present its policy. Secondly, basic political philosophy of the 
Labour party militates against the “‘hole picking” theory of 
opposition. This theory entails the proposition that in spite of 
themselves, Conservative and Liberal Governments will intro- 
duce “socialist”? measures.1 Hence a Labour Opposition has 
to be discriminating in opposing a government. 

In conclusion then, it appears that although the drop in the 
numbers and percentage of T.U. M.P.s in the P.L.P. is 
significant, any influence that such a drop may have is out- 
weighed by other factors. Further, even if the P.L.P. becomes 
more violent in opposing a Conservative Government, it is 
highly unlikely that it will ever reach the intensity of even a 
moderate Conservative Opposition. 


? Ref. Fabian Essays - Ch. by S. Webb and also his “‘inevitability of 
gradualism” speech from the chair of the 1923 Labour party Annual 
Conference. 
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BOOK REVIEWS 


Our Responsibility. H. A. Fagan. Die Universiteity 
Witgewers EN-Boekhandelaans (E.D.M.S.) Stellen Bosch, 
96 pp. tos. 6d. 


In January, 1960, I sat on a stoep overlooking the slopes of 
Table Mountain and discussed the political situation in the 
Union with Mr. H. A. Fagan an ex-chief Justice of South 
Africa and a Nationalist. He has written this book as one 
Afrikaner to his fellow Afrikaners. 

The tragedy of the state of affairs in the Union is illustrated 
by the fact that this little book has caused its distinguished 
author to incur the hostility of many of his Afrikaner fellow. 
citizens. It is tragic because the recommendations in this book 
actually include the radical suggestion that some machinery 
should be created which will enable the Bantu to be consulted! 
Mr. Fagan is bold enough to declare that “though many more 
years may come and go” before the pass system can be con- 
sidered redundant, yet it should be recognized now that 
“restrictions on people’s freedom of movement are not normal”, 

Mr. Fagan says in effect that the white population of South 
Africa for ever and a day must have all the political power and 
he implies that the centre of gravity of this power must be the 
Afrikaner. When this is accepted the European — which seems 
to mean the Afrikaner European — must realize that he is a 
trustee for the other Europeans, the coloured, the Indians and 
the 10,000,000 Bantus and behave paternalistically and 
decently. Mr. Fagan believes there should be consultation with 
Bantu leaders, and he points out that economically Apartheid 
and Bantustan are not practical, but he is quite sure that there 
can be no question of political rights for the Bantu. 

Yet all this, believe it or not, is regarded in orthodox 
nationalist circles as dangerous and radical thinking! 

The extreme Nationalists in the Union share with the 
Israelis the rare position of belonging to no other group than 
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themselves. They feel they are standing alone at the southern 
end of the African continent ready if need be to die in their 
boots in defence of the Afrikaner way of life which they equate 
with “white civilization values”. Unfortunately if this hap- 
pened, a lot of other people would also die. The interest of 
this little book is not in any of its proposals which might have 
made sense fifty years ago but in the indication it provides of 
where advanced nationalist thought has got to and therefore 
the immense gulf which exists between Verwoerdism and the 
realities of the racial situation in the Africa of 1960. 
STEPHEN Kinc-HALL 


The Unification of South Africa, 1902-1910. L. M. 
Thompson. Oxford University Press. 549 pp. 50s. 


Were it not for the indisputable academic distinction of this 
volume, one would be inclined to say that Professor L. M. 
Thompson had been extremely fortunate in the timing of its 
publication. As it is he has done us all, student and citizen 
alike, a considerable service. His book may not, if only because 
of the subsequent accessibility of relevant Colonial Office 
papers, be the last word on the subject, but it goes a long way 
towards making intelligible the connection between the South 
African constitution and the troubles which have beset that 
country in the last fifty years. 

Professor Thompson naturally begins with Lord Milner. 
His doctrines emerge clearly enough: the Union Jack and the 
English language must prevail, a British majority must be 
created, a parochial view of South Africa must be discouraged 
(by suitable school text books) and “‘political equality between 
white and black is impossible’’. His views are indication enough 


‘of the contentious issues which it was ultimately hoped to 


resolve behind the facade of a “unitary and flexible con- 
stitution’”’. 

The rejection of federation, which as a constitutional method 
seems in retrospect to have had much to commend it, emerges 
here as virtually predetermined. Both Smuts and his supporters, 
and the British government felt for different reasons that the 
achievement of national unity would be handicapped if Natal 
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were to be given a measure of independence. Commo 
customs, railway, defence and native policies would be mor 
easily achieved by union. Smuts argued that federalism woul 
mean rigidity and union, amongst other things, a uniform 
approach to a solution of the Native question. 
It is the great merit of Professor Thompson’s book that 
while the whole subject is treated in general chronclogically 
and with a regard for the sequence of events on a broad front, 
the reader can readily follow the developments in a particular 
field. The history of the compromise on the native and Cape 
Coloured franchise in particular emerges clearly and js 
significant of the whole process. Joseph Chamberlain is on 
record as querying the draft article 8 in the Treaty of 
Vereeniging on the grounds that it appeared “‘to exclude the 
natives from the Franchise in any constitution”. Milner replied 
that the matter should be settled by the colonists, and there it 
rested until the promulgation of the new Transvaal constitution 
by the Liberal government in December, 1906. No attempt was 
then made to prescribe a qualitative franchise applicable to all 
races or even to Coloured and Asians, as well as Europeans. 
This was, as Professor Thompson remarks, “‘a decisive step 
towards the triumph of the political colour bar throughout 
South Africa”. The Liberals had permitted their humanitarian 
sentiments to be “satisfied by a policy of generosity towards 
the Boers”. When it came to corresponding with the National 
Convention, Lord Selborne had, as a result of this, little room 
for manoeuvre. The concession that non-Europeans should be 
ineligible for membership of either House of Parliament was 
easily extracted from him on behalf of the British government 
and it was only the efforts of the Cape delegates themselves 
which preserved the Cape franchise. In the light of subsequent 
events this makes a sorry story, as does Natal’s struggle for 
equal provincial representation in the Senate. The illusion that 
the South African constitution was a nefarious imperialist 
scheme imposed from Westminster is, one would have thought, 
finally disposed of here. The South Africa Act may in fact have 
been technically enacted by the U.K. Parliament but Professor 
Thompson leaves us in no doubt that it was essentially the work 
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of the National Convention. “‘A decided majority for the draft 
in every constituency” and three-quarters of the total votes in 
its favour at the referendum remains emphatic evidence of the 
attitude of the White electorate. It is the tragedy of South 
Africa that the lessons of this and other historical truths which 
Professor Thompson so incisively reveals are likely to be ignored 
by so many of its inhabitants. W. F. GuTTERIDGE 


Introduction to British Constitutional Law. D. C. M. 
Yardley. Butterworth, 1960. ix+-151 pp. 22s. 6d. 


Dr. Yardley’s aim in this work is to provide an introductory 
textbook for university undergraduates and students reading 
for professional examinations such as the first part of the Bar 
examinations. The two major sections of the book are divided 
between “‘constitutional’” and “administrative” law — two 
conventional notions which are not always easily separable, 
or necessary to be separated when dealing, for example, with 
the powers of the executive or the rights and duties of the 
citizen. (It is admitted that British subjects and Common- 
wealth citizens may even be said to possess one or two rights.) 
Section two consists in the main of a compact account of the 
arrangements for review of tribunal decisions and of recent 
developments in the post-Franks period. Students of govern- 
ment faced with an essay on tribunals and all that will probably 
find this section a good jumping-off point. 

The last section summarizes — as far as the winds of change 
will allow — the existing law and conventions relating to the 
countries of the Commonwealth. This class of rule, as 
Dr. Yardley remarks, cannot be ignored as a source of British 
constitutional law, since it affects what happens in this country 
in a number of ways. Some of the issues of constitutional 
behaviour raised by the existence of countries on the verge of 
independence are clearly going to assume even greater import- 
ance and the more analysis there is of the existing conventions 
the better. Here of course, as Dicey admitted, it becomes 
difficult to write constitutional law without straying into 
political morality and (as Dicey didn’t quite say) sociology. 
But perhaps legal authors ought not to worry too much about 
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this. It is a difficulty which, quite apart from Africa, exists jp 
more traditional and parochial spheres—in talk about th 
House of Lords, for example. This is a useful little work whic 
should serve its stated purpose well. 

GEOFFREY MARSHALL 


France - The New Republic. Raymond Aron. Stevens § 
Sons, 1960. 114 pp. 21s. 

Organisation and Procedure of the National Assembly 
of the Fifth French Republic. Albert Mavrinac. 
Hansard Society, 1960. 39 pp. 3s. 6d. 


Professor Aron’s book contains too much in too small a 
space. There is an introduction by Professor Brogan, M. Aron's 
own brief account of the constitutional problem in France and 
of the new attempt to solve it which he gave to a distinguished 
American audience, a record of the ensuing discussion, and a 
translation of the new Constitution. 

Professor Brogan’s remarks make it unfortunate that the 
discussion was not between him and M. Aron. The latter's 
own comments are usually sagacious, as is to be expected. 
Thus we have: “The new French Constitution is an effort to 
create a strong government based on elections but not on 
parties” (p. 22); “We have complete liberty with absolute 
monarchy” (p. 30) — perhaps he envisages some French 
Tacitus writing of General de Gaulle that he combined “tes 
olim dissociabiles . . . principatum et libertatem’” ; ““With the Con- 
stitution of the Fifth Republic perhaps there will not be a 
common will, but there will be a will” (p. 36); ‘““To a certain 
extent . . . French policy was too stable . . . when a mistake was 
committed all governments felt obliged to commit the same 
mistake” (p. 38) — that is hardly a fault peculiar to the 
politicians of the Fourth Republic; “Each time we have a 
crisis in France . . . the reaction is that the Constitution is 
bad. . . . The main quality of any constitution is to be 
accepted” (p. 43); the discussion of political parties on p. 65, 
of absolutism in France on p. 66, and of benevolent oligarchy 

on p. 67. Yet some of his remarks are odd: “France’s real 
problem with the Communist party . . . is to reduce its 
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electoral representation” (p. 42) and the remarks about 
electoral systems on p. 63. 

Comments on the régime similar to those of M. Aron have 
subsequently been made by other observers, so that their 
publication now is not as useful as it would have been early 
in 1959, soon after they were made. Moreover, the form of the 
book means that most topics are treated too briefly and too 
disjointedly as a result of the question-and-answer procedure 
being carried straight into the book and of the discussion 
having roamed over a wide area in an inadequately-guided 
way. It is difficult to believe that the discussion is so sagacious, 
witty, and eloquent that it deserves to be recorded so faith- 
fully. The book’s sponsors, The Fund for the Republic, would 
have done far better if they had given to M. Aron alone the 
whole of the space now divided between him and his audience. 
The translation of the Constitution is a commendable attempt 
to deal with the inelegancies and obscurities of that oddly- 
written document. 

Mr. Mavrinac’s pamphlet is an extremely useful little aid 
to students of French political institutions (who may find that 
the text of the standing orders of both chambers are most 
accessible to them in the Revue du Droit Public et de la Science 
Politique for 1959). It is a concise and lucid guide to its subject, 
and will stand in good stead until time makes possible an 
account of the working of the new parliament comparable to 
Mr. Lidderdale’s book on the parliament of the Fourth 
Republic. It would have been easier to use if the many notes 
had either been incorporated into the main text (where most 
of them really belong) or printed at the foot of the page. It is 
regrettably undated. Despite these defects of presentation the 
Hansard Society is to be congratulated on sponsoring it. 

PETER CAMPBELL 


The Debate on the American Revolution 1761-1783. 
Edited by Max Beloff. A. & C. Black, London, 1960. 
304 pp. 18s. 

This is the latest volume in the invaluable series that has 
been appearing over the last few years under the general title 
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“‘The British Political Tradition”’. It has the same format as ix 
predecessors; a substantial introduction by its editor, followed 
by a selection of original material from books, pamphlet, 
speeches and letters of the period, illustrating the particular 
aspect of the grand theme that is under consideration. This 
method of treatment ensures that the fundamental English 
debate about political issues is seen in its true perspective - as 
being primarily empirical rather than academic. 

Professor Beloff begins by analyzing the political realities 
underlying the American Revolution. First, he believes that its 
most important cause was the growing sense of a separate 
American nationality. Looking back, we may say that this 
could have received recognition without a break-up of the 
Empire only had the modern idea of Commonwealth been 
applied. But no such concept of imperial development then 
existed : indeed, the need for it only became apparent when the 
existing framework of Empire had been seen to be too in- 
flexible to accommodate colonies grown into nationhood. 

Secondly, Professor Beloff reminds us that whereas in 
England Parliament had come to be regarded as the guarantor 
of liberty, in America it was seen as a growing threat to 
liberty. The colonists acknowledged a common allegiance to 
the Crown, on the whole they accepted the theory of Imperial 
control to regulate trade and to provide for the common 
defence; but what they refused to contemplate, in theory and 
in practice, was a common subordination to an unrepresenta- 
tive Parliament. 

Of course, as these documents show, the lines of the 
ensuing clash of ideas were not clear cut. There were many in 
America who were unwilling to challenge their subordination 
to Parliament if this were to involve the breaking of the 
Imperial connection; just as there were many in Britain who 
for the same reason were unwilling to insist on Parliamentary 
sovereignty. And although the radicals in England were as 
opposed to the pretensions of Parliament as the radicals in 
America, their reasons were quite different: the English 
radicals opposed the imperial claims of Parliament because it 
was unreformed and therefore unrepresentative ; the Americans, 
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because however reformed, it still would not represent them. 
None the less, one can see here how soon it appeared, after 
the battle had been joined, that the gulf separating the domin- 
ant factions on each side was a product as much of divergent 
ideas as of history, geography and self- interest. 

The American claim not to be taxed by Parliament, 
except incidentally in the course of the regulation of trade for 
the common benefit of the Empire, had perforce to be based 
on the assertion of natural rights. Historical practice was too 
unclear to underpin such a claim; and all acknowledged 
authority, Crown, Government and Parliament alike, opposed 
it. Professor Beloff traces the inexorable way in which the 
assertion of this right led to the elaboration of a theory which 
would base sovereignty on inalienable human rights and not 
on existing law. So began the process that led to the Declara- 
tion of Independence. 

All the principal protagonists in this famous debate are 
represented here: Grenville and Patrick Henry; Blackstone 
and John Adams: Chatham and Thomas Jefferson; Burke and 
Thomas Paine. The selection has been skilfully made; the 
circumstances and the chronology are adequately sketched in. 
The impact of this clash of fundamental political ideas on the 
subsequent course of history continues to be profound. For 
undergraduates and general readers alike Professor Beloff’s 
survey is a first-class introduction to it. KENNETH LAMB 


Elections in Developing Countries. T. E. Smith. Mac- 
millan, 1960. 278 pp. 30s. 

Mr. T. E. Smith’s book is exclusively concerned with 
administrative arrangements for elections in undeveloped 
areas in Tropical Africa, South and South-East Asia, and the 
Caribbean. The source material is mainly drawn from British 
Commonwealth countries. As the author’s excellent biblio- 
graphy shows, there is now a fairly extensive range of material 
to draw on, but until the publication of this pioneer volume 
no one had attempted to give an overall picture of what was 
happening in this important area of political development. 
Mr. Smith’s clear and lucid handling of a mass of detailed 
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administrative practice deserves the highest praise. The reader’s 
attention is focused on each stage of the administrative process, 
from the status of the Supervisor of Elections to the registration 
of voters, and from the nature of the franchise to the counting 
of votes. 

Mr. Smith’s success in disentangling the mechanics of 
elections from the rough and tumble of party politics has the 
curious and doubtless unintended effect of directing attention 
on the voter. If it could be assumed that the potential elec- 
torate were law-abiding and docile, electoral regulations and 
practice would be far simpler. One could deduce from 
Mr. Smith’s book the presence of a small and evil-minded 
minority, operating on a world-wide basis, whose sole purpose 
was to wreck the careful preparations of hard-pressed admin- 
istrative officers. How can the voice of the people prevail when 
sinister individuals are lurking about ready to pour acid or 
glue into the ballot boxes or to stuff them with false papers? 
And how easy it is, behind the screen so thoughtfully provided 
to secure secrecy, to switch the candidates’ symbols. 

There is still work to be done after leaving the polling 
station. Compatriots can be intimidated and _personation 
practised. Election officials who thought that a thumb dipped 
in indelible ink would prevent a man voting twice must be 
disillusioned at the thought that a good detergent will remove 
almost anything except possibly traces of ink round the base 
of the thumbnail. We learn that in Zanzibar, disguised as 
party agents, the middlemen of disruption hand in long lists of 
names to be struck off the register. In one district in Uganda, 
the same forces reappear, disguised this time as Protestants 


and Catholics. Mention should also be made of the Gremlin | 


of Elections who strikes in unexpected ways. It is curious that 
Mr. Smith makes no explicit reference to this disturbing 
creature, since at several points in the book his presence is 
certainly felt. A red crayon pencil that starts life with a sharp 
point, and which can readily cross off one voter’s name from 
the register, suddenly becomes blunt and crosses off two. This 
can easily happen when polling officials are rushed and long 
queues are waiting. And what of the typists who prepared a 





regis 
proc 
redu 
afre: 
hun 
an 1 


that 


pro 
fror 
No! 
In\ 
stin 





BOOK REVIEWS 539 


register of thousands of names only to learn that the type 
produced by their machines was too small to be further 
reduced by a photographic process, and that they had to start 
afresh? Two years ago in Uganda, code marks vanished from 
hundreds of ballot boxes; the unseasoned wood just absorbed 
an unsuitable paint. 

Elections in Developing Countries has been written so thoroughly 
that it is only possible to fault the author on small details. 
Prison labour, for example, can, and has, reduced the cost of 
producing wooden ballot boxes. While the occasional examples 
from Alabama are useful, would not electoral practice in 
Northern Ireland have produced some splendid irregularities ? 
In conclusion, no reader should fail to read Mr. Keith-Lucas’s 
stimulating introduction. G. F. ENGHOLM 


Sir James Lowther and Cumberland & Westmorland 
Elections 1754-1775. B. Bonsall. Manchester University 
Press. x-+161 pp. 28s. 


The subject of “free elections” in the world today gives a 
topical relevance to the study of eighteenth-century England. 
For this was a society where parliamentary elections were 
technically free, but where in practice by any meaningful 
standard many of them were rigged. It was not just a matter 
of the kind of “‘Eatanswill” corruption, which in some of the 
smaller boroughs lingered on well into the nineteenth century. 
But in parts of the country, under the Hanoverians as under 
the Tudors, it was the power of the great landowning families 
which made the elections — in our sense — unfree. This power 
was exercised by various kinds of pressure: of landlord on 
tenant, great magnate on small-town corporation, by “treating” 
and direct bribery, by the ties of patronage and “‘connexion”’, 
sometimes even by downright chicanery (such as manipulation 
by the returning officer). The only safeguards against an 
electioneer with the wealth, influence and ambition of Sir 
James Lowther, were provided by the jealousy of other great 
landowners, and occasionally by resentment which might lead 
to revolt among the independent gentry and freeholders. 

The two extreme north-western counties of England may 
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well have been exceptional in the degree of electoral control 
which one man was able to achieve: at the height of his power 
Lowther held eight of the ten parliamentary seats there. It 
is a weakness of Mr. Bonsall’s otherwise very competent book 
that he tells us a great deal about elections and electoral 
politics, but too little about the social structure of the region, 
In his Preface he speaks of “political and social upheavals”, 
but in practice these seem only to have amounted to the 
electoral battles themselves, and to Lowther’s eventually un- 
successful campaign (1767-77) to overthrow the Duke of 
Portland’s title (based on an earlier grant from the Crown 
to the lordship of a large area in Cumberland. The intro. 
ductory section on “Territorial Influences” is rather too 
compressed ; it is not made sufficiently clear why the holders of 
“baronies” were still in the mid-eighteenth century more 
formidable than the holders of ordinary “manorial” estates. 
Nor is it fully enough explained why some boroughs were so 
much more open to pressure than others. While dealing 
effectively with his chosen theme, Mr. Bonsall tends to assume 
that his readers are already well versed in the electoral and 
parliamentary history of the period. And for those who are 
familiar with the late Sir Lewis Namier’s Structure of Politics at 
the accession of George III, the story of Lowther’s electioneering 
will throw a very interesting sidelight on the main political scene. 
It is often misleading, as well as unfair to criticize a book 
for not being something that its author has not meant it to be. 
The scope and content of this book conform exactly to its title. 
It is a strictly electoral, and not — as it might have, and one 
cannot help wishing it had been — a political and social history 
of these two counties during the mid-eighteenth century. As 
such, apart from a certain interest for the historiography of 
“free elections”’, it is likely to appeal mainly to connoisseurs of 
eighteenth-century English politics. G. E. AYLMER 


Great Parliamentary Occasions. J. Enoch Powell. Herbert 
Jenkins. 125 pp. 19s. 6d. 


This book contains twelve descriptions of outstanding 
scenes in parliament from the fourteenth century to the 
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twentieth which were written to be broadcast to Europe in the 
B.B.C.’s programme “Under Big Ben” in the summer and 
autumn of 1959. The scenes range in time from the Good 
Parliament of 1376 to the debate on the Prayer Book in 1927. 
In presenting the talks in book form the author has inserted 
“the slightest of historical links between one scene and the 
next”, and chosen twenty-four excellent plates to illustrate 
the events, the settings, or the personalities. He has also added a 
very brief book-list of sources for the various episodes described 
in the book. 

The themes are apt for an author who is both scholar and 
politician. The sources are handled and the narrative is con- 
structed with the assurance and skill which one would expect 
from the Craven scholar and the historian of Herodotus; and 
in his sense of the continuity of past and present in parlia- 
mentary procedure and traditions, the author shows that the 
member of parliament has not been useless to the historian of 
parliament. His obvious affection for parliament has been 
controlled by scholarly caution, so that it is emphasized not 
only in the introduction but throughout the book that often 
the speeches and debates which have won enduring fame seem 
to produce no practical result in the real world of their time. 
Their true importance, it is argued, lies not in their influence 
on current events (which they may fail to change at all), but 
“in the fact of the assertion of a truth or a right or a principle”. 
The reader would have liked to be told more precisely what 
the author considers to be the importance of an honourable 
but unpopular stand in parliamentary affairs. Does it lie in 
the fact that one has been true to one’s principles, even if they 
never win, or is one also allowed the more mundane satis- 
faction that sooner or later the hostile majority may be con- 
verted if one proclaims unpalatable truths now? The question 
is particularly intriguing in view of the author’s honourable but 
unpopular stand for a principle some time ago, and his recent 
restoration to the government. 

Whatever may be the answer to this question, Mr. Powell 
shows the skill of a practised writer in holding the attention 
and of conveying much sense in little space. Doubtless informed 
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readers may feel that they would have made a somewhat 
different choice of episodes; academic constitutional historians 
may be inclined to cavil at some of the generalizations and tp 
regret the simplified presentation. The fact remains that this 
is an oeuvre de vulgarisation in the best sense; it is a book which js 
likely to hold the interest even of the man who is usually in- 
different to history and whet his appetite for further informa. 
tion about these and other great parliamentary occasions. It isa 
small book; but it deserves a large sale. It is to be hoped that the 
B.B.C. will feel encouraged to undertake another series of talks 
on similar lines; for this is a work to be commended by the 
Hansard Society. 


A. R. Myers 


The Life and Times of Ernest Bevin. Vol. I. Trade Union 
Leader. Ian Bullock. Heinemann. xv +672 pp. 50s. 


This book, formidable in both intellectual and physical 
senses, is a splendid and massive monument to one of our 
greatest statesmen. Mr. Bullock has taken every advantage of 
easy access to documents in order to provide the first reliable 
insight into the twentieth-century industrial history of Britain. 
So illuminating is this account that we can easily forgive 
Mr. Bullock when, like his hero, he fails to understand the 
difficulties which faced the leadership of the Parliamentary 
Labour Party during these years. 

Bevin was the vital figure in the trade-union movement 
between 1918 and 1939. His ascendancy, the consummation 
of a trend that had begun with the dock strike of 1889, symbol- 
ized the recognition of the unskilled workers’ claim to partici- 
pate on equal terms, initially, within the counsels of the Trades 
Union Congress and ultimately in those of the nation. Bevin's 
career typified that of the general labourer who was so often, 
if not an immigrant from Ireland, a migrant from the country- 
side. Bevin’s life, after leaving his Somerset birthplace, as a lad 
and young man in Bristol was in a social and cultural atmo- 
sphere very different from that in the towns of Lancashire and 
Yorkshire where the Labour party was born. The community 
consciousness of these northern industrial towns was so much 
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greater and their trade unions of skilled and semi-skilled 
workers were so much more firmly established than in the large 
cities. In the latter the industrial struggle was waged with a 
bitterness frequently — though not in Bevin’s case — unrelieved 
by religion. The general workers were thus more inclined than 
earlier elements in the Labour movement to adopt the tenets of 
the class war. They were not unduly respectful of the law or the 
State. They turned instinctively to direct industrial action to 
gain their objectives. 

Bevin embodied these traits in all his words and actions. 
He was class conscious and militant, with a flair for choosing 
the right tactical moment. At the same time, however, he was 
concerned to find a theoretical justification for his operations. 
Bevin was not always sound in his analyses. His belief that 
“international finance” was responsible for economic and 
political conflict, an echo from the Boer War common among 
socialists of his time, showed an obsession with the “plot” 
theory of history. Yet it was Bevin’s outstanding quality that 
he could argue “dirty money in the docks” and still be aware 
of the impact of the results of his arguments on the nation’s 
economy. 

That Bevin possessed much more foresight than the 
ordinary trade-union leader is best illustrated by his interest 
in foreign affairs. Mr. Bullock’s frequent references to Bevin’s 
concern with the international scene are not prompted by any 
historian-like motive of preparing for the second volume. 
The author is giving Bevin no more than his (long un- 
acknowledged) due. It was a former Bristol carter who was 
most responsible for awakening the British labour movement 
to the danger of Nazism, and who was determined that the 
experiences of the German working class should not be repeated 
in England. In this resolve Bevin’s nationalism was linked with 
his internationalism. 

Mr. Bullock leaves us then, at 1940 with Bevin about to 
enter the Cabinet. We look forward to the sequel which will 
indeed be enjoyable, if it maintains the high standard of this 
first volume. 

FRANK BEALEY 
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Royalist Conspiracy in England 1649-1660. David Under. 
down. Yale University Press. 374 pp. 48s. 

Mr. Underdown has chosen here a subject of considerable 
interest and importance. Quite apart from the cloak-and. 
dagger element of secret agents flitting to and fro across the 
Channel, this is the story of the survival of Royalism under the 
difficult days of the Commonwealth until the new dawn of 
1660; and, more than that, the emotional attitudes formed in 
this period did not disappear with Charles II’s triumphant 
return, but were an important factor in Tory politics for long 
afterwards. 

The Royalists faced the familiar problem of what to do 
when the avenues of parliamentary action were closed to them; 
for even if they had wished to confine themselves to peaceful 
activities, no freely elected Parliament was permitted and the 
real source of authority lay crudely in the overwhelming armed 
force at the disposal of Oliver Cromwell. 

They reacted to this situation in several different ways. 
Some, particularly the peers and others with estates to lose, 
advised patience until their enemies fell out among themselves, 
arguing that scattered local risings were futile and must 
inevitably be crushed by the Ironsides; and this realistic view, 
advocated by the group known as the Sealed Knot, proved to 
be the correct one. Others, particularly younger sons, pre- 
ferred to try against all the odds to overthrow the Protectorate 
by violence. Some hoped for armed help from Spain; a few 
preferred assassination to remove the “tyrant” Cromwell. 
Some were uncompromising; others wished to win over a 

section of their opponents. All failed. The difficulties in 
organizing simultaneous risings in different parts of the 
country were insuperable. Optimistic conspirators, making 
use of “the usual statistical flight of fancy” exaggerated the 
number of men who could be put into the field; few wanted to 
be the first to expose themselves; secrecy was impossible, and 
Thurloe’s spy system made use of traitors, like Sir Richard 
Willis within the Sealed Knot itself. The exiled Court of 
Charles IT was riddled with faction and could not supply the 
necessary leadership; the Royalists within the country also 
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were divided by personal rivalries, and leading conspirators 
like Mordaunt were far too tactless and lacking in judgment. 

In the end, therefore, the Restoration was achieved not by 
Royalist violence but by the disintegration of their opponents 
and a more national movement. Mr. Underdown rightly 
stresses that this was fortunate for English constitutional 
development. A monarchy restored by force might have tended 
far more towards absolutism. 

In telling the story Mr. Underdown has certain difficulties 
to contend with. Since the conspiracies themselves were often 
scrappy and disjointed, it is perhaps inevitable that the 
narrative should sometimes be a little scrappy too. To those 
interested in the history of seventeenth century local families 
the book will be both of great interest and a valuable work of 
reference; but to others the number of names mentioned may 
be a serious hindrance. It would be a pity, however, if these 
difficulties prevented the book from being read as it deserves, 
for those who have worked in this period will know that it is 
the result of some very skilful investigation into far from easy 
material, and the general discussion in the final chapter is 
particularly valuable. K. H. D. HAey 


The British General Election of 1959. D. E. Butler and 
Richard Rose. Macmillan, 1960. 293 pp. 30s. 


Like the earlier election surveys sponsored by Nuffield 
College, this survey of the 1959 election has been completed 
with remarkable speed. It makes fascinating reading, and is 
both well written and well arranged; the benefits of the 
experience with previous surveys of elections can clearly be 
seen. The general plan resembles that of the 1955 survey, but 
the authors have shown flexibility in just the right way, 
bringing in a more extended treatment of some aspects of the 
subject which became particularly interesting in this election. 
The appendix includes some new material, in particular a full 
list of constituency results showing the proportion of votes 
obtained by each party. 

The 1959 election was remarkable for giving the Con- 
servatives an increased majority for the third time in succession, 
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and an increased vote for the fourth time. This phenomenon 
seems to be obviously related with material progress and the 
resultant changes in class boundaries. The higher we go up 
the scale of socio-economic class, the greater the proportion of 
Conservative voters. As material progress constantly increase 
the proportion of people who can be classified, both subjectively 
and objectively, as middle class, so we can expect to find mor 
people voting Conservative, and that is just what we do find, 
But this simple explanation is not quite enough; the result of 
the election does not necessarily invalidate the old assumptions 
about the swing of the pendulum. It is often forgotten that the 
pendulum had in fact swung back to the Labour side and 
stayed there for a good part of the life of the 1955 Parliament. 
Mr. Butler and Mr. Rose give ample recognition to this fact, 
and they make full use of the findings of the public opinion 
polls and of the lessons suggested by the surveys of voting 
behaviour in individual constituencies in previous elections. 

Politicians rather enjoy making fun of psephology, and 
when Mr. Macmillan visited the Oxford Union he spoke of 
this “so-called science, flourishing in one of those new Colleges”. 
It was a good idea to begin the introduction to this book with 
such a quotation; the Conservatives’ new-style party-image 
campaign, costing nearly half a million pounds and spread 
over the two years before the election, seems to have owed a 
good deal to the psephologists. The electors may have shown, 
in Mr. Macmillan’s words, a regrettable outbreak of free will, 
but the Conservatives knew well how to suggest to them that 
their free will should be directed, and by September the polls 
were giving them reassuring figures. 

Election campaign practices, which have for so long been 
so much guided by tradition, have clearly been changing in 
many directions, partly as a result of the stimulus of psephology. 
The parties’ concentration of effort on marginal constituencies 
reflects the political organizers’ more scientific approach to 
their task. In the constituencies it seems that some candidates 
decided to spend less time in addressing old-style meetings in 
school-rooms, but curiously enough it seems that such meetings 
aroused a good deal of interest. 
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In the discussion of the national campaign the authors pay 
much attention to the parties’ use of television. They describe 
in detail each of the main broadcasts, and they assess the merits 
of the techniques used. They are on the whole well disposed 
to the device of the straight talk by a party leader. 

On one problem the authors say little. The Suez affair 
seems to have had little long-term effect on the fortunes of the 
parties. Yet there were certainly some people who voted 
Conservative in 1955 but transferred their allegiance after 
1956. No survey has yet discovered how numerous these voters 
were. They were clearly outnumbered by the people who were 
not put off the Conservatives by this affair, but the fact that 
this was so might have deserved some more specific emphasis 
than the authors have given it. For the rest, the authors have 
neglected nothing that deserved to be mentioned, and have 
produced a book which is a model of sound judgment and 
sound analysis. PETER BROMHEAD 


An Introduction to Democratic Theory. Henry B. Mayo. 
Oxford University Press, New York. 316 pp. 22s. net. 


Mr. Mayo’s book must be welcomed in the first place as a 
sterling piece of political writing. “Introductions” from 
American sources are apt to be heavy compilations on all the 
views on all the points of their subject, with prescribed 
“readings” and so on, books which apparently can be sold in 
their thousands to the large mass of American undergraduates. 
Mr. Mayo’s book is not a hollow recital of what other people 
have said but a lucid exposition of what Mr. Mayo thinks; it is 
informed, sensible, fair and eminently readable — in fact, a 
very good introduction both for the student and for the 
intelligent layman for whom Mr. Mayo says, modestly, that he 
is writing. 

It is not an easy subject to illuminate. As Mr. Mayo says, 
everybody’s a democrat now, though their ways are apt to be 
very different and sometimes pretty queer. He therefore begins 
by making clear the standpoint from which he himself is 
writing: he is concerned with democracy as a political theory 
and system, with the principles and mechanics of the 
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“governing function”. He is not concerned with it as “good 
government’’, let alone with its effect in producing a “good 
society”. He searches for the typical, not merely accidental, 
working principles which are characteristic of a true demo. 
cratic system — popular control over policy makers, political 
equality, political freedoms, majority decisions — and for the 
values which they bring to government — peaceful settlement of 
differences, without obstructing change, orderly succession, 
minimum of coercion, individual freedoms, justice and 
diversity; because, as he puts it, “we cannot simply on the 
basis of their ostensible objectives distinguish between political 
systems”. 

The build-up of the argument and the claims Mr. Mayo 
makes for the democratic system are impeccable; for he places 
himself on safe ground by using for his analysis and assump- 
tions the formal tenets of political democracy. It is a true 
picture of what nineteenth century democrats strove for and 
achieved — political democracy for a liberal society. But how 
relevant is it as a picture of the values and weaknesses of 
democratic government in our own time? He finds the basic 
feature of his sytem to lie in “effective popular control” over 
rulers and policy, yet “effective” in fact begs the whole 
question. What worries students of and believers in democracy 
is precisely the ineffectiveness of the mass electorate, the 
growing ineffectiveness of parliaments and the growth as a 
substitute of “pressure groups”; and the helplessness of the 
individual citizen against the flood of government controls 
and group domination. 

To hold his ground Mr. Mayo has to skirt round two 
aspects of the present trend. One, the minor one, is the 
intellectual apathy of the mass electorate and the number and 
magnitude of communal activities: between them they have 
undermined utterly one of the chief virtues which Mr. Mayo, 
citing M. de Jouvenel, attributes to democracy, the virtue of 
communal intimacy, the breeder of “amity”. The second is far 
more damaging to the traditional democratic creed. The mass 
electorate really cares little about the formal political tenets and 
punctilious habits which Mr. Mayo, like so many of us, 
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admires. The mass of the people are in an utterly iconoclastic 
mood: both constitutional principles and traditional rights are 
pushed aside rudely every day and everywhere. The nine- 
teenth century electorate wanted political democracy; the 
twentieth century electorate wants social satisfactions. If 
political democracy does not serve, let alone if it stands in the 
way, it is always the social claims that will win. Whether we 
allow this “‘socialistic” trend to be democracy or not can only 
be a matter of choice. For the means for establishing such a 
socialistic policy can be democratic even under Mr. Mayo’s 
strictest tests, but the effects of that very policy are bound to 
corrode and erode the spirit and ways of the theory and 


system so engagingly discussed in this book. 
Davip MITRANY 
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